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The Committee on Foreign Affairs to whom was referred the bill
(H.R. 4708) to amend the Export Administration Act of 1979,
having considered the same, report favorably thereon with an
amendment and recommend that the bill as amended do pass.

The amendment strikes all after the enacting clause of the bill
and inserts a new text which appears in italic type in the reported
bill.

COMMITTEE ACTION

The Subcommittee on International Economic Policy and Trade
held a number of hearings in preparation for the drafting and con-
sideration of the Export Enhancement Act of 1986. In 1985, over-
sight hearings on the Export Administration Amendments Act
were held October 10 (Department of Commerce), November 6 (De-
partment of Defense), and November 20 (Alaskan oil exports), and,
in 1986, on March 11 (foreign policy controls), April 10 (national se-
curity controls), April 15 (short supply controls), and April 17 (na-
tional security controls). Export promotion hearings were held on
March 12 (Department of Agriculture) and March 18 (Department
of Commerce). The subcommittee also held hearings on the Foreign
Trade Practices Act (H.R. 4389) on April 16, the International
Trade Administration budget on March 19, export trading compa-
nies on April 22, and the Overseas Private Investment Corporation
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and Trade and Development Program on April 17. Finally, the sub-
committee received testimony from the Department of Commerce
on the draft Export Enhancement Act of 1986 on April 22.

The Committee on Foreign Affairs favorably reported H.R. 3166,
reauthorizing the Overseas Private Investment Corporation, on
September 23, 1985 (see House Report 99-285). On February 7,
1986, the committee approved H.R. 3667, with amendments, creat-
ing a fund for U.S. mixed credit financing (see House Report 99-
457, Part II).

On April 29, the Subcommittee on International Economic Policy
and Trade held a markup session and, by voice vote, approved a
draft bill, with amendments, for full committee action. On April 30,
the full committee held a markup session on H.R. 4708 and ordered
the measure reported, as amended, by voice vote. On May 1, the
full committee agreed to further consider the bill for amendment,
and subsequently ordered the measure reported, with further
amendment, by voice vote.

PURPOSE

The principal purpose of H.R. 4708, the Export Enhancement Act
of 1986, is to strengthen the export promotion functions of the U.S.
Government and to improve the country's competitive position in
the global marketplace. Funds totalling $40,935,000 are authorized
to be appropriated for each of the fiscal years 1987 and 1988 to
carry out export control activities. The bill also authorizes
$123,922,000 for each of the fiscal years 1987 and 1988 for export
promotion programs. The bill provides an additional $5 million of
funding for the Trade and Development Program and authorizes
increases in the direct lending and loan guarantee programs for
the Overseas Private Investment Corporation. The bill further pro-
vides a statutory base for the U.S. and Foreign Commercial Service
and provides the Commercial Service with new tools and added
flexibility.

OVERVIEW

The Export Enhancement Act of 1986 (hereinafter referred to as
"the bill") improves a number of export promotion programs,
streamlines export controls, and, in other ways, strengthens Ameri-
ca's competitive position. The Foreign Affairs Committee is one of
several committees charged with the responsibility of drafting a
comprehensive trade and competitiveness bill, under the edict of
the Speaker and the Majority Leader of the House.

The U.S. trade deficit has grown rapidly over the past 5 years.
From a level of roughly $40 billion in 1981 and 1982, the deficit
jumped to $69 billion in 1983, to $123 billion in 1984, and to $150
billion in 1985. No improvement is expected in 1986.

Even traditional areas of trade strength are in decline. The trade
surplus in high-technology has fallen from $26 billion in 1981 to
just over $3.6 billion in 1985. During the 1970's, America became
the breadbasket; for the world, but the overvalued dollar and other
factors have combined to weaken substantially the international
position of American agriculture. As a result, the U.S. trade sur-
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plus in agriculture dropped from $25 billion in 1981 to $7 billion in
1985.

,~ In 1981, the United lStates was the world's largest creditor
nation. Four years later, the United States became a debtor for the
first time since World War I. The United States has now surpassed
Brazil, whose external debt is just over $100 billion, as the world's
largest debtor nation. In fact, into the near future, the United
States will borrow more in a single year than Brazil's current ex-
ternal debt. By the end of the decade, the U.S. debt will exceed
$500 billion. At some point, the country will have to repay that
debt, and. goods and services that could have been put to use at
home will have to be sent abroad.

The trade deficit has had a marked, negative impact on manufac-
turing in the United States., Despite continued economic growth, in-
dustrial production has been flat for more than a year. Employ-
ment in the manufacturing sector has been particularly hard hit.
Conservative estimates put trade-related job losses in manufactur-
ing at the 2-million mark; other estimates range to 4 million and
beyond. By the end of 1984, the country had regained only two-
thirds of the manufacturing jobs lost during the recession of 1981-
82. In 1985, there was further loss of jobs in the manufacturing
sector.

The trade deficit has also harmed the longrun ability of the
United States to compete in international markets. With the
burden of an overvalued dollar, many export-related firms have
had difficulty retained overseas markets. Firms whose ingenuity
and steady productivity growth had assured them worldwide sales
have been priced out of one market after another. Other firms
have made investments off-shore to find some shelter from an un-
competitive currency. The overvalued dollar also allowed many for-
eign firms to establish a strong position in the American market.
Foreign markets have been lost and America's domestic industries
have been seriously weakened.

In responding to the edict of the Speaker, the Foreign Affairs
Committee has exercised its jurisdictional responsibilities in re-
viewing and recommending changes in U.S. international economic
and export policies.

EXPORT PROMOTION

Foreign Commercial Service.--The Export Enhancement Act pro-
poses a number of improvements in the export promotion area. The
U.S. and Foreign Commercial Service is provided a statutory base.
Established in 1980 by an executive order, the Commercial Service
has officers in major U.S. posts around the world. The Commercial
Service is also given authority to establish a cooperator program.
Modeled on the successful cooperator program of the Foreign Agri-
cultural Service, the Commercial Service is now explicitly author-
ized to work together with private businesses, and state and local
governments, to open new overseas markets for U.S. products.
; Agricultural exports.-The bill takes a number of steps in re-
sponse to the sharp decline in agricultural exports: The bill directs
the Secretary of Agriculture to submit annually agriculture export
plans that cover 1, 5, and 10-year periods. The Secretary is author-
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ized to conduct research that will improve the competitiveness of
U.S. agriculture, including monitoring the agricultural export
strategies of our competitors.

To help open new markets, the Secretary of Agriculture is direct-
ed to make commodities owned by the Commodity Credit Corpora-
tion available to cooperator organizations for demonstration
projects. The Food Security Act of 1985 established an Export En-
hancement Program that provides a "bushel bonus" for U.S ex-
ports. The Secretary of Agriculture has chosen to use that bonus
only to counter subsidized grain sales in certain developing country
markets. The bill directs the Secretary to consider using the
"bushel bonus" for sales to longstanding customers of U.S. agricul-
tural exports, who either have most-favored-nation status or a bi-
lateral trade deficit with the United States.

Export trading companies.-The bill strengthens other export
promotion tools. Export trading companies, of which the Foreign
Affairs Committee was an early advocate, have faced several
handicaps since the passage of the Export Trading Company Act of
1982. Slow growth abroad and the uncompetitive dollar have both
hampered export growth and weakened the U.S. presence in .a
number of export markets. In addition, a number of regulatory pro
visions have acted as impediments to the formation and growth of
export trading companies. The bill requires that the Department of
Commerce prepare an annual report on the activities of the export
trading companies and makes several changes in the regulatory re-
strictions governing the operation of bank-affiliated export trading'
companies.

Mixed credits.-The bill provides for the establishment of.the
$300 million competitive tied aid fund requested by the executive
branch. The fund can be used to support U.S. sales in the tradition-
al markets of our trading partners as a means of persuading them
to negotiate an end to predatory financing. It can also be used to
help U.S. exporters match specific instances of subsidized financ-
ing. The fund is placed in the Treasury with control vested in the
National Advisory Council on International Monetary and Finan-
cial Policies.

Country reports.-Several provisions in the bill require the gath-
ering and dissemination of export intelligence. The bill requires the
Secretary of State to prepare a comprehensive annual report on
the economic policy and trade practices of each country with which
the United States has an economic or trade relationship., The
report will gather into one volume information on a wide variety-of
policies that can affect export markets-shifts in fiscal or monetary
policies, exchange rate management, the growth in external debt,
changes in the regulation of industry, the existence of trade -bar-
riers, the use of export subsidies, and the recognition of worker
rights. The report is meant to be comprehensive and comprehe'nsi-
ble to policymakers and businesspersons who must -deal in the
world market.

EXPORT CONTROLS

In the Export Administration Amendments Act of 1985 (Public
Law 99-64), Congress substantially revised the Export Administra-
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tion Act of 1979, which provides broad authority for the executive
branch to control exports for purposes of national security, foreign
policy, and short domestic supply. Since enactment of the Export
Administration Amendments Act on July 12, 1985, the Committee
on Foreign Affairs has exercised close oversight on implementation
of the provisions of the new act, conducting some twelve hearings
and briefings on various aspects of national security, foreign policy,
and short supply export control issues.

Of particular concern to the committee is the executive branch's
implementation of the reforms contained in section 5 of the new
act. Testimony from both private sector representatives and offi-
cials of executive branch agencies has revealed a disappointing
lack of progress in implementing provisions of the new act in the
months since enactment. Despite the clear congressional mandate
for a narrowing of the scope of national security export controls so
that the limited funds and personnel available for export control
activities can be concentrated on exports of newer, more advanced
technologies, the executive branch has done little to carry out con-
gressional intent in removing unnecessary controls and reducing
the size and scope of the control list.

-Both in 1979 and again in 1985, Congress emphasized the impor-
tance of removing from the control list goods and technology that
no longer contribute to the military potential of our adversaries.
The committee considers the decontrol of lower technology items to
be essential to the effective control of the most advanced technolo-
gy and, therefore, essential to the protection of U.S. national secu-
rity. In legislatively mandating reductions in the list on the basis
of foreign availability, indexing, embedded microprocessors and
other criteria, Congress expected the Executive branch to reduce
significantly the size of the list. Such reduction of the control list,
however, has not occurred. It is due in large part to the failure of
the executive branch to carry out the provisions of the act, there-
fore, that the Committee is compelled to amend further the Export
Administration Act and legislatively direct decontrol efforts.

rTo streamline the application of national security export con-
trols, the Export Enhancement Act of 1986 makes several impor-
tant changes in the Export Administration Act. First, the Secre-
tary of Commerce is required to identify 40 percent of the goods on
the control list which contribute least directly to the military po-
tential of our adversaries, and to decontrol such goods over a 3-year'
period. The bill also provides for quarterly rather than annual
review of the control list.

Second, the bill eliminates reexport controls for countries that
cooperate with the United States in maintaining multilateral con-
trols on exports to controlled countries. The bill further eliminates
licensing requirements for the reexport of U.S. parts and compo-
nents under certain de minimus levels. Such goods would, however,
continue to be subject to initial licensing requirements.

Third, the bill eliminates licenses for low-technology exports to
thN Free World. The Export Administration Amendments Act of
1985 contained a similar provision eliminating licenses of such low-
technology exports to countries participating in the Coordinating
Committee on Multilateral Export Controls (COCOM), consisting of
NATO and Japan, minus Iceland.
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Fourth, the bill clarifies that the foreign availability provisions
adopted in 1.985 apply to uncontrolled. goods in free world coun-
tries, as well as to goods available in controlled countries. In addi'
tion, the bill expands the foreign availability test to permit deconi
trol of goods on a country-by-country basis if that country controls
such goods in a manner comparable to the United States. l;

Fifth, the bill provides for industry participation as part of the
U.S. Delegation to COCOM, for purposes of list review sessions. ':

Finally, the bill authorizes $5 million more for the administra,
tion of export controls than the executive branch request. Such ad;
ditional funds will help ensure the continuation of a strong export
control program that protects U.S. national security and improves
the export licensing system.

DEBT, DEVELOPMENT AND WORLD GROWTH

In the industrial world, slow growth has contributed significantly
to existing tensions within the international trading system. It has
also had a depressing effect on U.S. exports and has been an impor-
tant cause of record U.S. trade deficits. In much of the developing.
world, the burden of external debt continues to cast a cloud over
future growth and the further development of struggling democra-
cies. .

International negotiations.-The bill requires the President, the
Secretary of State, and the Secretary of the Treasury to pursue ne-
gotiations to coordinate macroeconomic policies and promote:
growth in developed as well as developing countries. They are also
directed by the bill to discourage developing countries from an ex-;
cessive reliance on exports for growth.

Trade liberalization in developing countries.-The bill includes'
sense of the Congress language linking future growth and develop-
ment to expanding world trade and increased market access for all
countries. The bill makes it U.S. policy that foreign assistance
should help support long-term trade liberalization in the develop-
ing world.

Overseas Private Investment Corporation.-The bill includes sev:

eral provisions to improve the economic performance of debt-bur-
dened countries. The Overseas Private Investment Corporation pro-
vides political risk insurance and loan guaranties, which facilitate
U.S. investments and help increase the flow of capital to the devel-
oping world. Unlike loans, direct investments do not add to yearly
interest and principal payments of debt-burdened countries. The
bill raises OPIC's annual level for issuance of insurance guaranties
from the current operating ceiling of $150 million to $200 million.
Although the insurance ceiling must be approved by the Appro-
priations Committees, it has no impact on the Federal budget.

OPIC also administers a small direct investment facility to assist
private sector growth in the developing world. The investment fund'
is financed from OPIC's earnings. The bill increases the funds
available for direct investment financing from the fiscal 1986 leveli
of $15 million to $25 million. Like the insurance guarantees, the;
direct investment funds must be approved by the Appropriations-:
Committees but have no impact on the Federal budget.
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'Trade and Development Program.-The Trade and Development
Program funds feasibility studies for capital projects in developing
countries. When U.S. firms are successful in securing a project, the
Trade and Development Program is reimbursed for its study costs.
On average, each dollar spent by the Trade and Development Pro-
gram has generated $50 in U.S. exports. The bill increases the
funding for the Trade and Development Program from the $18 mil-
lion requested in the President's fiscal 1987 budget to $25 million.
($20 million is authorized for fiscal 1987 in the International Secu-
rity and Development Cooperation Act of 1985.)

As a result of an executive order issued in 1981, the Trade and
Development Program is an independent component of the Interna-
tional Development and Cooperation Agency (IDCA), an umbrella
agency that coordinates U.S. foreign assistance programs, including
those of the Agency for International Development. The committee
has been impressed with the benefits of the resulting independence
and flexibility for the Trade and Development Program. The bill
gives a statutory base to the program's status within IDCA.

Countertrade.-U.S. policy has long discouraged commercial
countertrade or barter. But, faced with the pressures to make
international debt payments and for other reasons, developing
countries have increasingly turned to countertrade to meet some of
their import needs. The Committee believes a thorough review of
this policy is warranted by the debt crisis and recurring reports
that major U.S. competitors are effectively using countertrade to
improve their position in developing country markets. The bill es-
tablishes an interagency group, chaired by the Secretary of Com-
merce, whose purpose is to recommend ways in which countertrade
might enhance U.S. development aid programs.

PROTECTION OF U.S. BUSINESS INTERESTS ABROAD

House Rule X, clause 1, charges the Foreign Affairs Committee
with jurisdictional responsibility to protect U.S. business interests
abroad. In exercising that responsibility as part of the Export En-
hancement Act of 1986, the committee has focused on the protec-
tion of intellectual property rights abroad and certain foreign trade
practices of U.S. corporations.

Intellectual property.-The United States continues to be a leader
in the generation of new ideas and new designs-intellectual prop-
erty that is generally protected through copyrights and patents.
Many countries, however, provide little or no protection for U.S. in-
tellectual property rights. As a result, there is widespread piracy of
U.S. products. Billions of dollars in potential licensing fees are at
stake. Many more billions of dollars in potential sales are lost to
counterfeited products.

The bill contains sense of the Congress language urging the Sec-
retary of State, the United States Trade Representative, and U.S.
Ambassadors to make the protection of intellectual property rights
a priority in bilateral and multilateral talks. Where countries are
unwilling to improve their protection of intellectual property
rights, the President should take immediate action.

The bill makes clear the importance of setting international
standards for the protection of intellectual property rights. The
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Secretary of State is encouraged to foster cooperation between
international technical organizations, such as the World Intellectu-
al Property Organization and the General Agreement on Tariffs
and Trade, to help develop effective standards.

The bill also urges the Agency for International Development to.
provide training for developing country officials responsible for the
protection of copyrights, patents and trademarks, through its devel-
opment assistance programs. Other parts of the U.S. Government
have considerable expertise in protecting intellectual property:
rights-particularly the Office of Copyrights and the Patent and
Trademark Office. In developing its training programs, the Agency'
for International Development should cooperate with these offices.

Foreign trade practices.--In the mid-1970s, the country was faced
with a series of scandals involving the overseas practices of U.S;
corporations. Illicit payments had been used to obtain major over-
seas contracts, and, in some cases, to meddle in the domestic poli-
tics of a foreign nation. The corporations in question were convict-
ed under a number of existing U.S. statutes, but the U.S. Congress
believed that a more effective mechanism should be put in place to
eliminate the use of large-scale bribes to obtain business. The Con-
gress recognized that bribery was a practice that was often tolerat-
ed by many governments and used by some U.S. competitors, but
which carried important implications for U.S. foreign policy.

After considerable deliberation and debate, the Congress enacted,
in 1977, the Foreign Corrupt Practices Act (FCPA). The FCPA es-
tablished standards for illicit behavior and accounting standards
for reporting to the Securities and Exchange Commission. The
FCPA also exempted a range of payments made to individuals in a
clerical or ministerial post. The general thrust of the law was
strictly to prohibit payments to secure contracts or make a sale
while allowing so-called facilitating payments used to secure such
actions as the timely unloading of cargo or issuance of a routine
license.

In hearings before the committee, the language of the FCPA has
been criticized as being inexact. Two particular standards have
been the target of most criticism. First, corporate executives and
corporate employees can be prosecuted if they have "reason to
know" that a corporate agent was involved in the payment of
bribes. Second, a number of witnesses contended that it was very
difficult to define which persons held a "clerical or ministerial" po-
sition.

While difficult to measure, the FCPA is assumed to have de-
terred some improper behavior on the part of U.S. corporations
overseas. There have not, however, been any successful prosecu-
tions under the statute. The uncertainties of language have also
had an economic impact. Although again hard to measure, the up-
certainty about liability is calculated to have deterred American
businesses, particularly small- and medium-sized firms new to ex-
porting and investing overseas, from entering foreign markets.

In an effort to make the FCPA a more effective prosecutorial tool
and to limit its potential negative economic effects, the bill makes
two major changes in the statute. First, the bill eliminates "reason
to know" as the basis for liability. Instead, it adopts two clearly-
defined standards-"reckless" for civil liability and "knowledge,'".a
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higher standard, for criminal liability. The definition for reckless is
derived from the definition adopted by the model penal code. The
definition for knowledge is spelled out in the bill. "Head in the
sand" behavior will not allow a corporation or corporate officer to
avoid criminal liability. If, on the other hand, a corporation has set
up internal controls to avoid illicit payments or has otherwise
acted to keep within the law, its "due diligence" can be used as a
defense against both civil and criminal liability in cases where its
employees have nonetheless engaged in bribery.

Second, the bill alters the definition of so-called facilitating or
grease payments. Rather than expressly permitting payments to in-
dividuals who hold clerical or ministerial posts, the bill allows cor-
porations and individuals to defend themselves from prosecution by
proving that the purpose of the payments was "routine," as defined
in the bill. All these provisions are designed to provide an incentive
for self-policing on the part of U.S. corporations, while ensuring the
effective prosecution of bribery overseas, in keeping with broad
United States foreign policy objectives.

Liability crisis.--The bill includes sense-of-the-Congress language
expressing concern about the impact the escalating costs of liability
insurance may have on the international competitiveness of U.S.
business.

GENERAL PROVISIONS

:Office of Alien Property.-In the course of World War II, the
United States seized property that belonged to our adversaries. The
Office of Alien Property was established to administer and, eventu-
ally, to dispose of the property. The work of the Office has been
essentially completed. To effect budgetary savings, the bill amends
the Trading With the Enemy Act to eliminate the Office. It also
directs the Attorney General to transfer the assets of the Office to
the U.S. Treasury.

Importation of publications.-The International Emergency Eco-
nomic Powers Act grants the President the authority to impose an
economic embargo on a country in times of national emergency.
Previously, the President relied on the Trading With the Enemy
Act, which is now restricted to wartime use. In imposing embar-
goes on both Nicaragua and Libya, the executive branch exempted
rom the embargoes the importation into the United States of in-

formational material such as books, records, and films. The bill ap-
plies an identical policy to all existing and future embargoes under
the Trading With the Enemy Act.

SECTION-BY-SECTION ANALYSIS

Section 1--Short title; table of contents
This section cites this act as the "Export Enhancement Act of

1986" and sets out the Table of Contents.

Section 2-Findings and purposes
This section sets forth a series of congressional findings related

to-the U.S. trade deficit, U.S. trade policy, and the importance of
expanding U.S. exports through improved Federal programs and
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other means. Section 2 also states the purposes of this bill, includ-
ing restoring and broadening overseas markets for U.S. exports.

TITLE I-EXPORT PROMOTION

Section 101-United States and Foreign Commercial Service
Section .10(a) gives the United States and Foreign Commercial

Service (the Service) a statutory base, and establishes the position
of Director General, to be held by an Assistant Secretary of Com-
merce. This provision stipulates the Service shall conduct its oper-
ations in a manner consistent with U.S. foreign policy objectives
and subject to section 207 of the Foreign Service Act of 1980. , ,-

The foreign component of the Service was established in 1980 by
executive order as part of reorganization plan No. 3. Under this
plan, foreign service officers who were performing primarily com-
mercial functions at the time were transferred to the Department
of Commerce. In 1982, an internal reorganization at the Commerce
Department combined the management of domestic and foreign op-
erations. Thus, as it is currently constituted, the Service is a cre-
ation of the executive branch, its only statutory authority being
the authorization to use the foreign service personnel system.
Without a legislative mandate, the Service could be eliminated:or
drastically altered at any time without congressional consent. The
Service plays a vital role in promoting U.S. exports, and should
enjoy the full benefit of a statutory base. It should be emphasized
that in establishing the Service statutorily, the committee is. lot
creating a new agency, but is ensuring a stable future for a highly
valued agency already in existence.

In providing this statutory base, the committee reaffirms its sup-
port for Federal government export promotion programs.. While
there is general recognition of the benefits to be derived from in-
creased U.S. exports, there is less appreciation of the practical diffi-
culties faced by small- and medium-sized firms in establishing
international business. Government export promotion programs
are unique in their ability to assist firms in developing the special-
ized knowledge and skills required to become a successful exporter.

This section reaffirms the authority and responsibilities of the
U.S. Chief of Mission abroad. Although this legislation provides
specific authority to the Secretary of Commerce with regard to,the
Foreign Commercial Service, it is important to note that it is. the
principal officer at each U.S. mission who is ultimately repsonsible
for the direction, coordination, and supervision of all Government
employees at the post and in that country, other than those under
the command of a U.S. area military commander. U.S. Government
employees overseas are, in turn, directed to comply with the direct
tives of the chief of mission.

The need to emphasize the "country team" approach (with the
principal officer as head of a single mission encompassing a variety
of Government agencies and functions) has been highlighted in
recent years by increased budget consciousness and the need to re-
spond to the growing threat of terrorism abroad. As the individual
who oversees the opreation of all Government programs in a coun.
try, the Ambassador is in a unique position to evaluate the special
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staffing needs at a particular post and to make such recommenda-
tions to the Secretary of State.

As the, Secretary of State's representative abroad, the Chief of
'Mission is responsible for the direction and management of the
Government's civilian overseas security program. At a time when
the Congress is considering legislation to begin a major program to
construct secure diplomatic facilities abroad and to consolidate the
United States presence overseas in secure facilities, it is vital that
the Secretary evaluate and determine overall U.S. Government
personnel levels abroad, as well as the location of U.S. Government
overseas offices in terms of need, cost, and ability to provide protec-
tion.

While recognizing the central role of the Chief of Mission, the
committee does not intend to place any restrictions on the ability
of Commercial Officers to communicate directly with the Director
General of the Commercial Service. In facilitating business transac-
tions, timely reporting of information is crucial, and communica-
tions between overseas offices and the headquarters of the Service
should be as open as possible.

Section 101(b) states the purpose of the Service is to promote and
protect U.S. business interests abroad. In pursuit of this goal, the

Service shall emphasize the promotion of United States goods and
services exports, and assist other agencies whose purposes are simi-
lar.

The executive order that established the Service did not specify
the purpose of the Service. One result is that overseas officers have
often been treated as general adjuncts of both the Commerce and
State Departments. Some have been required to perform duties
normally assigned to State Department economic officers, such as
export control enforcement. This provision clarifies the role of the
Service, making its primary mandate the promotion of U.S. ex-
ports. Commercial officers may continue to perform other duties as
the needs of the mission dictate, but the officers' primary duties
remain those set out in this section.

In view of the more active role State and local government agen-
cies and private nonprofit organizations are playing in export pro-
motion and of the budgetary constraints the Service is likely to
face in the foreseeable future, the Service should continue to con-
centrate on those activities for which it is uniquely qualified as a
Federal agency.

Section 101(c) establishes a headquarters office, district offices,
and foreign offices of the Service; provides for cooperation between
the Commerce and State Departments in establishing the foreign
offices; and directs that the senior commercial officer in each mis-
sionw shall be considered the senior commercial representative in
that. country.

By:granting commercial officers a clear mandate and status, the
Committee seeks to remove any ambiguity about the role of the
commercial officers in U.S. missions, but without impinging on the
rights of the Ambassador to direct the presonnel in the mission.

This section is constructed with the understanding that privi-
leges-;and immunities are granted to all U.S. personnel at diplomat-
ic missions abroad under the rules of the Vienna Convention on
Privileges and Immunities. It is not the intent of this section that
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commercial officers be granted privileges and immunities beyond
those to which their responsibilities would normally entitle them
under the Convention. This section is intended to ensure that com-
mercial officers are accorded equal treatment in the granting of
privileges and immunities, consistent with their role and function
in the U.S. mission.

Section 101(d) directs the Secretary of State to confer the title of
Minister-Counselor upon the senior Commercial Officer serving'at
a commercially significant U.S. Mission, as designated by the Sec-

retary of Commerce. Seven such officers already hold the rank 6f
Minister-Counselor, but have not been granted the title. It also en-

courages the Secretary of State to designate Commercial Officers as
Consuls General in those U.S. Consulates whose activities are pri-
marily'commercial. Conferring this title upon senior Commercial
Service officers at certain key posts will facilitate their access to
officials important to United States commercial interests. The Com.'
mittee takes this action in response to the failure of the Secretary
of State to utilize existing authority for such promotions, and be-
cause adequate commercial representation should be accomplished
without further delay.

Section 101(e) directs the President within 1 year after enact-
ment to submit to Congress a report evaluating current Commerce
Department export promotion services and recommending improve-
ments and additions in these services. In its oversight of the Serv-
ice, the Committee has noted that nearly all of the critiques of the
Service have dealt with its organization and structure. Little has
been done to evaluate the appropriateness or effectiveness of the
actual services. It is expected that in preparing this report, the
President will draw on the expertise of all Federal agencies as well
as advisory bodies such as the President's Export Council.

Section 101(f) encourages the Secretary of Commerce to establish
a system using State export promotion agencies to distribute infor-
mation to areas in which no district offices are located. State
export promotion agencies (known as "multiplier organizations")
can tie into Commerce Department data bases, but cannot neces-
sarily sell the products available from the Service. There are a
number of areas in the country for which the nearest district offige
is several hundred miles away, or in another state. While it is not
practical to locate district offices in all regions of the country;, all
regions should have easy access to the full range of market infor-
mation and opportunities. It is expected that costs and services
would not vary significantly between State agencies and district of-
fices.

Section 101(g) requires the Inspector General of the Commerce
Department to perform periodic general audits of the Service,, in-
cluding evaluations of the domestic and foreign personnel place-
ment and transfer policies. The Service has done an admirable job
of reorganization in the past few years. Because of its relative new-
ness, however, regular, internal oversight is necessary to ensure
that the Service is making the best use of its limited resources.
Overseas audits are quite costly, and the Inspector General's office
is encouraged to perform these audits in conjunction with other
business it may have in foreign countries.
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Section 101(h) directs the Secretary of Commerce to report by
January 1, 1987, to the Foreign Affairs Committee and the appro-
priate committee of the Senate, on the feasibility, the desirability,
progress to date, present status, and 5-year outlook of the compre-
hensive integration of the functions and personnel of the foreign
and domestic export promotion operations of the Department of
Commerce's International Trade Administration. The committee
believes that the effectiveness and utility of the Service in promot-
ing U.S. exports and in protecting U.S. business interests would be
enhanced by a rotation of domestic and foreign field personnel.
While one objective of commerce district officies is to provide conti-
nuity in service to the local community, in the Committee's view,
the end-users of the Department of Commerce's export promotion
services would benefit from more frequent rotation in tours among
Foreign Commercial Service officers, senior district office trade spe-
cialists, and senior trade specialists from International Trade Ad-
ministration headquarters.
'`The report shall include comment on the viability of an integrat-

ed U.S. Commercial Officer Corps; a presentation of the integration
options, available to the Department, including an evaluation of
the costs and benefits of each option; an assessment of integration
approaches taken by the more effective foreign commercial services
of U.S. competitors; and a sampling of views on integration from
the business community, including members of the District Export
Councils.

Section 101(i) sets forth definitions.
The committee notes that another important mechanism for

export promotion is the foreign trade zone (FTZ), whose fuller utili-
zation could increase United States exports and encourage Ameri-
can manufacturers to retain domestic operations. The present pro-
posal by the United States Customs Service to impose fees in con-
nection with foreign trade zone operations would, in the commit-
tee's view, run counter to fundamental purpose of foreign trade
zones. The imposition of such a fee structure would offset the Com-
petitive cost advantage enjoyed by foreign trade zone operators,
offset the operational advantages and benefits that accrue with re-
spect' to mechandise entries into FTZ's, demonstrably negate the
tariff benefits afforded FTZ users, inhibit the creation of new and
utilization of existing foreign trade zones, and lessen the competi-
tive advantages of exports from such zones.

Section 102-Diplomatic missions
Section 102(a) directs the Secretaries of Commerce and State to

review periodically the adequacy of the number of personnel as-
signed to U.S. diplomatic missions who are engaged in economic or
commercial duties, and to take the steps necessary to increase the
number of personnel whenever the number is deemed insufficient.

Subsection (b) requires each chief of mission in a country which
is an important U.S. trading partner and which has the potential
forisignificant U.S. export opportunities to report annually to the
President and to Congress on the mission's strategy for expanding
U.S. exports and its efforts to assist American businesses in broad-
ening export sales and competing in the market relative to other
foreign competitors.
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Section 103-Commercial service officers and development banks
Section 103 authorizes the Secretary of Commerce, in consulta-

tion with the Secretary of the Treasury, to appoint an officer of the
Service to serve with the U.S. Executive Director to each of th~
four multilateral development banks in which the United States
participates. The duty of each officer, whose appointment may be
on a full-time or part-time basis, is to monitor the bank's procure.
ment contracts and to assist United States firms with bidding opl
portunities on such contracts. The committee notes that one Comn
merce Department employee presently serves this function on:
part-time basis with respect to the World Bank, and believes that'
similar monitoring of procurement by the other three development
banks would enhance U.S. export opportunities. Several other ad-
vanced industrialized nations reap far greater benefits in terms of
the banks' procurement of goods and services from their firms thani
warranted by their contributions to the banks, whereas'procure-,
ment from American firms is not commensurate with the level of
United States financial support for these institutions.

Section 104-Market Development Cooperation Program
Section 104 amends Title II of the Export Administration.

Amendments Act of 1985 to add a new Section 202, the Market De-,
velopment Cooperator Program. The Secretary of Commerce is au-
thorized to establish a Market Development Cooperation Program,
to identify market opportunities; introduce new products and proc-
esses; eliminate trade and technical barriers; and improve econom-
ic and trade relations between the United States and other nations.,
This section provides that the Secretary may enter into contracts
with nonprofit industry organizations, trade associations, and pri-
vate industry firms or groups of firms in cases where none of these
other entitite represents that industry sector. Eligibility for the
program may also extend to State governments or any agency
thereof, including such as institutions for higher education which
have established international trade development centers. Costs of
activities under such contracts shall be shared equitably among the
Commerce Department, the cooperator involved, and whenever ap
propriate, foreign businesses. The Commerce Department is direct-
ed to support direct costs while the cooperator is directed to sup
port indirect costs. .,

This program is modeled on the highly successful Market Devel-
opment Cooperator Program established by the Foreign Agricultur-
al Service in the late 1950's to develop overseas commercial market
opportunities for American agricultural exports. FAS presently
contributes about $40 million annually to support more than 50 co-
operators. The Commerce Department and the American Electron-
ics Association currently have a grant/cooperative agreement
which supports a Japan (Tokyo) office for the United States elec-
tronic industry. Served by a small American and Japanese staff,
the Japan office provides market information to United States elec-
tronics companies on both sides of the Pacific; represents the
United States electronics industry in Japanese Government pro.
grams and to the media; provides United States industry input to
U.S. Government officials in bilateral trade discussions; assists in
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representing U.S. industry interests in technical standard-setting;
and offers a variety of information services.

The committee views this type of program as an extremely pro-
ductive use of scarce resources: it is very cost-effective; it offers a
shaper focus on long-term export market development than do such
activities as trade fairs; and it serves as a mechanism for improv-
ing government-industry relations. The success of the FAS Coop-
erator Program and of the Commerce Department-AEA Japan
office pilot program could, in the committee's view, be replicated
by other American industry sectors where Federal Government
support could prove to be a deciding factor in opening new mar-
kets. In authorizing nearly $124 million for the Commerce Depart-
ment's export promotion activities in fiscal year 1987 and 1988 pur-
suant to section 111 of this act, the committee expects that not less
than $1 million will be made available in each of these fiscal years
for the program. Participation in the program by private sector en-
tities should be accorded priority; participation by State trade de-
partments and similar governmental entities should be listed to
those markets where Federal Government participation is deemed
to be crucial to the success of the program.

Section 105-Agricultural trade policy
This section recognizes the importance of agricultural exports to.

the economy of the United States and to American farmers in par-
ticular. To reverse the recent decline in U.S. agricultural exports
and promote the expansion of new export opportunities, the com-
mittee supports the efforts of the Agricultural Trade and Export
Policy Commission to develop further legislation initiatives in this
area. Upon receipt of the Commission's final report, the committee
will consider legislative proposals resulting from the Commission's
recommendations. The committee recognizes that such legislation
may be within the jurisdiction of other committees of the House
and looks forward to working with those committees on such legis-
lation.

Section 105(a) reiterates the U.S. agricultural trade policy decla-
ration set forth in section 1121 of the Food Security Act of 1985,
including a commitment to free and fair global trade in agricultur-
al commodities and their products. Section 105(b) amends section
104(b)(1) of the Agricultural Trade Development and Assistance Act
of 1954 (Public Law 480) to clarify that United States wood and
wood products are eligible for use in development projects funded
through Public Law 480-generated local currency. This provision
also amends section 108(i) of Public Law 480 to clarify that the con-
struction of low- and medium-income housing and shelter should be
considered as a private sector development activity and private en-
terprise investment for purposes of carrying out activities pursuant
to section 111 (Private Enterprise Promotion) of the 1985 Food Se-
curity Act. The committee also notes that in accordance with the
Foreign Agricultural Service Administrator's testimony before the
Subcommittee on March 12, 1986, it expects that United States
wood and wood products will be eligible for Commodity Credit Cor-
poration intermediate credit (3-5 years) financing, including financ-
ing made available pursuant to section 1131 (Intermediate Export
Credit) of the 1985 Food Security Act.
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Section 105(c) requires the Secretary of Agriculture to prepare,
and the President to submit with the budget each year, an annual
strategy report establishing recommended policy and spending
goals for U.S. agricultural trade and exports for 1-, 5-, and 10-year
periods. The Secretary shall include in the report specific agricul-
tural trade goals, policies and programs to achieve such goals, and&
recommended levels of spending for international programs and ac-r
tivities of the Department of Agriculture to accomplish long-term
strategies for growth in agricultural trade and exports. The report
should also include any recommendations for changes in legislation
governing the international progams of the Department of Agricul,
ture necessary to meet the long-term goals proposed in the report.

To improve USDA's market development activities, section 105(d)
directs the Secretary of Agriculture to make Commodity Credit'
Corporation-owned commodities available to cooperator organiza.-
tions for market development demonstration projects. This subsec-
tion also directs the Secretary of Agriculture to assign agricultural'
trade officers to overseas posts that offer market potential but tot,
which officers are not currently assigned, and to work with States
departments of agriculture to station marketing specialists in;
States or regions as a part of the normal rotation of those officers,
between Washington, D.C. and overseas posts.

With respect to value-added products, this subsection requires
the Secretary of Agriculture to establish within the Foriegn Agri-:
cultural Service a division to promote such products not now cov-
ered by cooperator agreements.

Section 105(e) expresses the sense of Congress to reiterate the di-
rective in section 1673 of the 1985 Food Security Act that the Office.
of Technology Assessment (OTA) shall conduct a study of grain'
standards. The OTA study should: (1) evaluate the competitive,
problems the United States faces in international grain markets,
which are attributable to U.S. grain standards and practices; (2)
identify the extent to which quality standards and handling prac..
tices have contributed to the decline in U.S. grain exports; and (3)
compare the grain quality standards and handling practices of the
United States with its major competitors. This provision directs
OTA to coordinate its study with other private sector and industry
studies presently being conducted and to incorporate, to the maxi,
mum extend possible, the recommendations of such studies in its
report to Congress.

In the past few years, the number of complaints from foreign
purchasers concerning the quality of U.S. grain have increased.
Most complaints have focused on the lack of uniform quality, and
the high levels of dockage (foreign material or moisture) in grain
they have purchased. Both producers and purchasers of U.S. grain
believe that the current standards used by the Federal Government
have not kept pace with those used by foreign competitors and are
in need of revision.

Section 105(f) amends section 1127(b) of the 1985 Food Security
Act to recognize the importance of maintaining and promoting
good export trade relations and the need to expand the use of the
USDA Export Enhancement Program. The provision directs, the
Secretary of Agriculture to consider for participation in this pro-
gram countries which have traditionally been good customers of
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U.S. agricultural exports and which have either most-favored-
nation trade status or a trade deficit with the United States over a
representative period of time.
' Section 105(g) amends section 1224 of the Agricultural Trade and
Export Policy Commission Act to extend the life of the Commission
30 additional days to the end of fiscal year 1986. The Commission
was created by Congress in 1984 and consists of representatives
from both the private sector and Congress. The final report from
the Commission is due July 1, 1986, and under current law the
Commission's authority will expire 60 days after its report is. sub-
mitted to Congress. In view of the important trade legislation the
Congress is considering, it is appropriate that the Commission's
mandate be extended.

Section 106-Agricultural trade research and reports
Section 106(a) authorizes the appropriation to the Secretary of

Agriculture of such sums as may be necessary to conduct research
to, enhance the long-term competitiveness of U.S. agricultural ex-
ports. Subsection (b) requires the Secretary of Agriculture to moni-
tor foreign research and trade practices used to promote exports,
and to report annually to Congress on the competitiveness of
American agricultural exports, new research affecting competition,
the level of subsidies by both the United States and foreign na-
tions, and the marketing in nonmarket economies of U.S. agricul-
tural commodities and their products.

Section 107-Export trading companies
Section 107(a) amends the Export Trading Company Act of 1982

to require an annual report by the Secretary of Commerce on cer-
tificates of review issued under Title III of the act. The first such
report is to include a summary of all certificates of review issued
since enactment of the Export Trading Company Act of 1982, in-
cluding an analysis of the operating experiences of those certificate
holders. In requiring such a report, the committee encourages
greater Executive Branch attention to the disincentives and bar-
riers experienced by export trading companies (ETCs), and seeks to
improve congressional oversight of the actions taken by the execu-
tive branch in promoting export trading companies and administer-
ing provisions of the act. This reporting requirement does not alter
the carefully crafted provisions in title III concerning confidential-
ity protections, but rather seeks to provide a general assessment of
the start-up experiences of export trading companies, so as to
evaluate better the effectiveness of the act in encouraging the for-
mation of export trading companies.

Subsections (b) through (f) amend the Bank Holding Act of 1956
to address provisions concerning bank export trading companies.
Subsection (b) amends the definition of an export trading company
to permit a bank-affiliated ETC to export its own services or those
of:its affiliates. Subsection (c) revises the method of calculating of
the 50 percent revenue test by providing that any transaction in-
volving the sale of U.S. goods or services overseas should be consid-
ered an export, regardless of the method of payment. Under the
provision, the timeframe for meeting the 50 percent revenue test is
stretched out to 5 years, and revenues from third-party trade and
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countertrade are counted on the export side of the ledger. Current
Federal Reserve Board regulations treat countertrade and third-
party trade as nonexport revenues.

Subsection (d) reiterates the exemption adopted by the conferees
in 1982 of bank-affiliated export trading companies from the provi-
sions of section 23A of the Federal Reserve Act. The conferees
noted that the overall limitation of 10 percent of the consolidated
capital and surplus of a bank holding company on extensions of
credit to an affiliated export trading company would adequately
protect affiliated banks from excessive risks, and that the exemp-
tion from the collateral requirement of existing law was necessary
in view of the type of assets most ETCs would have. One week after
enactment of the Export Trading Company Act of 1982, however,
the Depository Institutions Act, reimposing collateral require-
ments, was signed into law.

Subsections (e) and (f) concern Federal Reserve Board regulations
which limit a bank-affiliated debt-to-capital ratio and the amount
of inventory an ETC can maintain. The provisions would prohibit
the Federal Reserve Board from disapproving of a bank's proposed
investment solely on the basis of an assets-to-equity ratio unless
greater than 25:1, and prohibit the Federal Reserve Board from im,
posing by regulation a dollar limit on inventories, except on a case-
by-case basis. Current regulations unduly restrict the opportunities
available to bank-affiliated export trading companies.

In adopting these provisions, the committee seeks to address in-
terpretations by the Federal Reserve Board which the Committee
believes have been overly restrictive and have had a discouraging
effect on the formation of bank-affiliated export trading companies.
The Committee has relied on information received in its own hear-
ings in 1984 and April of this year on this issue, as well as the
recent hearing and GAO report requested by the Committee on
Government Operations on implementation of the Export Tradifig
Company Act of 1982. While it is understandable that the Federal
Reserve Board would approach the banking industry's participation
in trade conservatively in order to protect banks and depositors
from unsafe and unsound practices, the Committee believes that
this concern has precipitated overly restrictive policies which
impede the meaningful and effective participation by bank holding
companies in the financing and development of export trading com-
panies. The growing U.S. trade deficit and declining competitive
position of American exports, therefore, necessitates a reconsider-
ation of the Export Trading Company Act and a clarification of the
bank involvement in promoting U.S. exports.

Section 108-Competitive tied aid fund
Section 108(a) amends the Export-Import Bank Act of 1945 to add

a new section 15 creating a $300 million Competitive Tied Aid
Fund in the Department of the Treasury. The fund is to be used to
counter predatory foreign mixed credit competition in both an of-
fensive and defensive manner, and to strengthen United States le-
verage in Organization for Economic Cooperation and Development
(OECD) negotiations to end abuse of foreign tied aid credits. The
National Advisory Council on International Monetary and Fin'an-
cial Policies (NAC), chaired by a representative of the Treasury De-
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partment, is directed to establish policy and procedural guidelines
for the tied aid credit program created pursuant to this section and
the Trade and Development Enhancement Act of 1983. The NAC is
also required to approve by majority vote any use of the fund. A
quarterly report by the Treasury Secretary to the Congress is re-
quired on activities carried out pursuant to this section. Termina-
tion of the authorities under this section and the 1983 Trade and
Development Enhancement Act is linked to a certification by the
Treasury Secretary to Congress that a majority of the NAC has de-
termined that the United States has reached agreement with other
OECD nations ending abuse of tied aid credits and that those gov-
ernments are honoring the agreement. Section 106(b) amends the
1983 Trade and Development Enhancement Act to make conform-
ing amendments, and to eliminate the limitation on use of Com-
modity Import Program funds for defensive tied aid credits.

The committee approved in toto the provisions contained in sec-
tion 106 when it favorably reported H.R. 3667, as amended, the
Competitive Tied Aid Fund Act, one February 4, 1986 (see House
Report 99-457, Part 2). The committee believes strongly that in
order to bring maximum leverage to bear on certain OECD coun-
tries to end abusive mixed credit financing, it is imperative that
the fund be used in both an offensive manner (to target recalci-
trant governments) and a defensive manner (to assist American
firms facing foreign predatory financing). Requiring a majority
NAC vote in approving any expenditures from the fund allows im-
pbrtant input from the seven agencies which participate in the
NAC, and assures the most judicious use of the funds. Finally, the
committee underlines its serious concern about the strength of the
administration's commitment to using all available means to bring
an end to this aid- and trade-distorting practice as evidenced by its
exceptional use of the waiver authority under Section 614 of the
Foreign Assistance Act to reprogram for other purposes $50 million
earmarked in fiscal year 1986 to combat tied aid credits.

Section 109-Export-Import Bank
This section reaffirms the importance the Congress attaches to

the availability of adequate and flexiable export financing through
the Export-Import Bank. Pursuant to its special oversight jurisdic-
tion over the Export-Import Bank, the committee is concerned that
the actual level of support provided by the Bank to U.S. exporters
has decreased significantly since 1980, including a reduction from
$5.4 billion in direct loans in fiscal year 1981 to about $1.5 billion
in-fiscal year 1985. The value of nonagricultural exports supported
by the Bank, in relation to all such exports, has declined consist-
ently during the last 5' years, from about 13 percent in 1980 to ap-
proximately 7 percent in 1985.

Section 110-Country reports on economic policy and trade practices
*Section 110 directs the Secretary of State to prepare and trans-

mit annually to the Committees on Foreign Affairs and Ways and
Means of the House and their counterpart committees in the
Senate a detailed report regarding the economic policy and trade
practices of each country with which the United States has an eco-
nomic or trade relationship. The Secretary is authorized to direct
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the economic officers in United States foreign missions to coordi-;
nate the preparation of required information in the country. The
report shall identify and describe a variety of domestic economic
and trade policies and practices in each country affecting U.S.'
trade, including management of external debt, unfair trade prac-'
tices, protection of intellectual property, and the status of respect.
for internationally recognized worker rights,

The committee recognizes that there are a number of reports on -

various aspects of the United States' trade relationships with other'
nations required under present law. Modeled on the State Depart-
ment's annual country reports on human rights practices, the,
report requested here is intended to provide a single, comprehen-
sive and comparative analysis, on a country-by-country basis. The'
State Department is uniquely qualified to serve as the lead agency:
in preparing the report in view of the in-country expertise avail-i
able from mission economic officers.

In requiring the report to address the status of internationally
recognized worker rights, the committee notes the relationship in
certain cases between violations of basic labor rights and U.S. trade
patterns. Recent legislative action relating to the Generalized
System of Preferences and the Overseas Private Investment Corpo-
ration has conditioned eligibility for these programs on a country's:
progress in extending such rights to its workers. The Ways and
Means Committee has also recently agreed to legislation making
the absence in a country of respect for internationally recognized
worker rights actionable under section 301 of the Trade Act of
1974. The information obtained in the country reports required
here will complement this change in section 301.

Section 111-Authorization of appropriations
Section 111 amends title II of the Export Administration Amend-

ments Act of 1985 to authorize the Administration's request for ap-
propriation of $123,922,000 for each of the fiscal years 1987 and
1988 for the export promotion activities of the Department of Corm-
merce. In authorizing such amounts, the committee stresses the
need for aggressive export promotion efforts to counter the increas-
ing trade deficit, and for innovative methods to encourage U.S. ex-
ports. The committee believes section 104 of this bill, the Market
Development Cooperator Program, is such a productive approach,
and reiterates its strong support and expectation that not less than
$1 million will be made available in each fiscal year for this pro-
gram.

TITLE II-EXPORT CONTROLS

Section 201-Oil exports to noncontiguous countries
This section amends Section 7(d) of the Export Administration

Act of 1979 to extend existing conditions on exports of crude oil
transported by the Trans-Alaska Pipeline to any crude oil exports
from the United States to noncontiguous countries. Five separate
statutes currently place conditions on exports of crude oil from the
United States to noncontiguous nations; each of these statutes per-
mits exports subject to certain Presidential findings and provided
such exports are in accord with the provisions of the Export Ad-
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ministration Act. Only the Export Administration Act gives Con-
gress specific authority to approve a Presidential recommendation
in favor of exports. This provision would bring consistency to the
various statutory conditions and procedures governing U.S. crude
oil exports, and strengthen the congressional role in reviewing
Presidential determinations on proposed exports.

Except for exchanges with Canada, which are permitted to con-
tinue under this provision, the United States has exported no crude
oil for the last several years. The committee remains concerned,
however, that the administration may continue to promote exports
to noncontiguous nations in a manner contrary to the national in-
terest and without Congressional review as to whether specific na-
tibnal security, consumer benefit, and other criteria have been met.
The administration, for example, has proposed exporting Cook
Inlet crude oil as being in the national interest, claiming that lim-
ited exports (5,000-6,000 barrels per day) would have economic,
commercial, foreign policy, and national security benefits. Testimo-
ny before the Subcommittee on International Economic Policy and
Trade on November 20, 1985, demonstrated that replacement crude
would have to be imported from distant foreign countries, refiner
costs and consumer prices would rise, the overall U.S. trade deficit
would worsen, and the national defense and security would be ad-
versely affected. The committee strongly believes that the proposed
amendment to the Export Administration Act will greatly enhance
congressional review of U.S. crude oil exports and assure that such
exports benefit broad U.S. national interests.

Section 202-National security controls
Section 202 of the bill amends sections 4 and 5 of the Export Ad-

ministration Act of 1979, as amended (hereafter referred to in this
section as "the Act") concerning general provisions (types of li-
censes) and national security export controls.

(a) Distribution licenses for exports to the People's Republic of
China

Subsection (a) amends section 4(a) of the act to exempt the Peo-
ple's Republic of China from the prohibition on the use of distribu-
tion licenses for exports to controlled countries. Because China is
still listed in section 620(f) of the Foreign Assistance Act of 1961,
upton which the list of countries subject to national security export
controls is based, issuance of a distribution license, authorizing
multiple exports of goods to approved users, is currently precluded.

:i removing the statutory prohibition on the use of a distribution
license for exports to China, the committee reiterates its strong
support for the use of licenses authorizing multiple exports, and en-
courages the Executive branch to utilize bulk licenses with respect
to China. Due to the large volume of license applications for ex-
ports to the People's Republic of China, procedures have been initi-
ated both in the United States and the Coordinating Committee on
Multilateral Export Controls (COCOM) to streamline the processing
of applications and ease export restrictions applicable to China.
Elimination of transaction-by-transaction review for each export to
the People's Republic of China would reduce the licensing burden
on U.S. exporters and the government, allowing more time to
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review applications for the most significant goods and technology.
The committee understands that the use of a distribution or other
bulk license with respect to China would require consultation with
COCOM members, and urges the Executive branch to pursue such
discussions. The committee continues to favor further easing of
export restrictions applicable to China as relations progress.

(b) Reexport controls
Subsection (b) amends section 5(a) of the act to eliminate the U.S.

licensing requirement for reexport of goods to or from countries
participating with the United States in COCOM and other coun-
tries maintaining comparable controls pursuant to section 5(k)0of
the act. The provision also eliminates reexport requirements for
U.S. parts and components falling under certain de minimus limiti.

Licensing of reexports among our allies who participate with the
United States in multilateral controls is a duplicative paper exer-
cise, since the United States has the opportunity at COCOM to veto
any proposed reexport of a COCOM-controlled good or technology.
U.S. reexport controls continue to offend and irritate U.S. allies,
aggrevating ongoing resistance to the extraterritorial application of
U.S. laws. In insisting on reexport controls which are largely unen-
forceable, the United States undermines its credibility and harms
the cooperation and effectiveness within COCOM which the United
States seeks to promote. The committee notes the most recent ex-
pression of concern among U.S. allies on this issue in a February
1986 resolution of the European Parliament stating that "products
listed by COCOM and of U.S. origin should not require an addition-
al reexport license if they are reexported from COCOM countries
under COCOM rules". While eliminating the authority for the ex-
ecutive branch to require a reexport license for COCOM or cooper-
ating countries, this provision does enable the Secretary to require
a license for the reexport of U.S. goods for particular end-useis
specified by the Secretary in regulation, thereby ensuring contin-
ued discretion to control reexports to known diverters of controlled
items.

The committee also notes with concern the increasing tendency
of foreign manufacturers to establish non-U.S. sources of goods and
technology in order to avoid delays and costs of present and future
U.S. export controls. Such efforts to "de-Americanize" foreign prod-
ucts result in the elimination of U.S. firms from the world market
for parts and components, and makes it difficult for U.S. exporters
to recover lost sales and market shares. Eliminating the require-
mentr of prior authorization in certain situations before a foreign
manufacturer may export products that incorporate U.S.-origin
parts and components, if their aggregate value in a foreign product
is less than 20 percent or $10,000, recognizes the need for a distinc-
tion between inconsequential parts and major items. The commit;
tee is aware that the Executive branch has under consideration
similar proposals to eliminate reexport authorization for parts an'd
components and supports and encourages such intiatives.

(c) Exports of low-technology items
Subsection (c) amends section 5(b) of the act to eliminate U.S. ii-

censing requirements for exports to noncontrolled countries of
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goods with performance characteristics so low that the goods may
be exported to controlled countries simply upon notification to
COCOM (items specified in the Administrative Exception Notes
(AENs) of the Control List).

The Export Administration Amendments Act of 1985 eliminated
licensing requirements for low-technology exports to COCOM coun-
tries, resulting in the establishment of a new general licence (G-
COM) for such exports. Executive branch officials estimate that the
G-COM procedure has resulted in a 10-15 percent reduction in li-
cense applications, without any negative impact on U.S. national
security. In extending this policy to all free world destinations, the
committee again strongly endorses the decontrol of low-level goods
and technology to all countries since such goods are readily avail-
able to the Soviet bloc through legal means. Licensing of these low-
technology goods therefore is an unwarranted and time consuming
impediment to U.S. exporters and a drain on U.S. Government re-
sources for control of militarily significant items. The committee
expects, therefore, that the elimination of all such low technology
goods from the Control List will facilitate meeting the require-
ments of subsection (e) of section 202 of the bill, without an adverse
effect on U.S. national security.

(d) Periodic review of the control list
Subsection (d) amends section 5(c) of the act to require quarterly

reviews of portions of the Control List, with the entire list being
reviewed at least once a year. This subsection also requires that
the Secretary of Defense review the Militarily Critical Technologies
List on an ongoing basis.

(e) Reduction of the control list
Subsection (e) further amends section 5(c) to require the Secre-

tary of Commerce, in consultation with the Secretary of Defense, to
identify approximately 40 percent of the goods on the Control List
which contribute least directly to the military potential of any con-
trolled country, and to submit to Congress and COCOM a list of
such items. Such goods are to be removed from the Control List
over a three year period, unless Congress acts to maintain controls
on any particular items.

Some 200 broad categories of goods and technology, including
technical data, which encompass hundreds of thousands of products
are currently subject to validated license requirements under the
Act. Despite repeated Congressional efforts to reduce the list gradu-
ally and selectively, the list continues to expand rather than
shrink. In theory, each item on the Control List was placed there
because the export of the item could make a significant contribu-
tion to the military capability of a potential adversary. Unforuna-
tely, the Executive branch is extremely hesitant to remove any
item from the List, even in light of technological advances among
potential adversaries. In 1979, Congress mandated the Department
of Defense to identify those technologies which are most critical to
superior military capability, so that Commerce could decontrol less
critical products. This effort to streamline our controls has not yet
succeeded, due to the fact that the Militarily Critical Technologies
List catalogs every modern industrial process. Congress also man-
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dated indexing-a procedure to raise the technical parameters of
controlled items as technology advances-which has yet to be im-
plemented. In 1985, Congress mandated reductions of the list on
the basis of foreign availability, low technology (as defined by,
agreement between the United States and our COCOM partners),
embedded microprocessors, and other criteria. In light of executivei
branch failure to implement each of these specific categories for re-)
moval from the list, and the failure of the effort to focus on the.
most militarily critical technologies, the committee is compelled to.
mandate identifying a specific percentage of the list, based on the
criterion of contributing least directly to military potential, for
eventual removal, while leaving the identification of the items to:
Executive branch discretion. Only in this manner can the U.S. Gov-
ernment reconcile the need to protect national security and to
permit nonstrategic exports to take place. As the Committee noted.
in 1979 and as is still the case, less than one percent of the approxi-
mately 120,000 export applications for Free World destinations are
denied. Such figures are an alarming indication that the export li--
censing system is more a paper exercise than an instrument of con-
trol. The Committee continues to believe strongly that fewer con-
trols, efficiently administered, will be more effective in protecting
U.S. national security and economic competitiveness. Narrowing
the size and scope of not only the U.S. but also the COCOM list, to
goods which are truly militarily significant, will aid the U.S. in
gaining greater cooperation from our allies. The most frequent
complaint of COCOM members is that the U.S. continually seeks to
control more without removing items from the list. Decontrol ef-
forts would be! welcomed by our COCOM allies and lead to more
effective control of the most sensitive goods and technology.

In requiring the Secretary of Commerce to identify the goods pro-
posed for decontrol by the seven-digit schedule B number of the
Statistical Classification of Domestic and Foreign Commodities Ex-
ported by the U.S. (as maintained by the Census Bureau), the Comn
mittee intends to create greater Executive Branch accountability
as to the goods which are controlled for national security purposes.
Identification of the goods by the Schedule B number (which ap-
pears on the Shippers Export Declaration) ensures that the execu-
tive branch has identified the prescribed amount of goods for de-
control (approximately forty percent). Following submission of the
list to Congress and to COCOM one year after enactment, the first
10 percent shall be removed from the Control List within 90 days.
An additional 10 percent shall be removed the following year, with
the remainder, constituting approximately 20 percent, being re-
moved from the list in the third year.

The committee establishes the following principles to guide the
executive branch in achieving an overall 40 percent reduction of
the Control List:

-As was mentioned in the discussion of subsection (c) above,,re-
moval from the list of all low technology items constitutes one
readily achievable means of decontrolling a significant portion
of goods on the Control List. Such low technology goods are
available to controlled countries through legal means; contin-
ued requirements for validated licenses serve no national secu-
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rity purpose of denying the Soviet bloc such technology, and
only further delay and impede U.S. exporters.

-Subsections (f) and (g) of this section clarify and further
expand the definition of foreign availability in section 5 of the
Export Administration Act. Based on the current statutory
mandate to decontrol goods which no longer contribute to the
military capability of potential adversaries, and the new crite-
ria in subsection (f) of this bill, the Committee expects that
more rigorous application of foreign availability standards will
result in the removal of items from the Control List.

-Subsection (e) of this section specifically includes among the
goods to be decontrolled all medical equipment and instru-
ments. Many of these items are commercial equipment which
contain embedded microprocessors or utilize electronic comput-
ers. Under the mandate in the 1985 Act, goods containing em-
bedded microprocessors were to be decontrolled, yet in many
cases controls continue. The committee reiterates that goods
are to be controlled on the basis of essential functionality, and
not on whether they contain or utilize electronic computers.
Medical equipment and instruments, with a clear commercial
use pattern and whose military applications are incidental,
shall be removed from the Control List.
-Unilateral U.S. national security controls must not be imposed
or continued without clear evidence that such controls are nec-
essary to prevent a significant threat to the United States or
prevent the transfer of truly strategic goods to the Soviet bloc.
;The committee notes that the Export Administration Annual
Report for fiscal year 1984 indicates that 29 entries on the
Commodity Control List continue to be controlled unilaterally,
and that no decontrol actions took place during that reporting
period. The Commerce Department should immediately initiate
a review of all unilateral national security controls to justify
continuation or delete such controls.

-Finally, the committee notes that inclusion on the list has
sometimes prevented the export of items commonly available
,in retail trade, such as consumer electronic products-micro-
wave ovens, video equipment such as decoders, and even chil-
dren's toys. It is the committee's belief that the export sale of
'these items in no way endangers national security, and the in-
clusion of such items on the control lists damages the national
economy. Controls on commonly used commercial equipment
that has minimal direct military application unduly hampers
the export of U.S. goods and technology, and adversely affects
-the economic health of the United States.

O(9 Foreign availability
Subsection (f) of the bill amends section 5(f) of the Export Admin-

istration Act to expand existing provisions concerning foreign
availability. Under this section, if availability of a particular good
or technology exists in any noncontrolled country and that country
agrees to control the good or technology in a manner comparable
to the United States, the goods or technology is decontrolled to that
particular country. The decontrol is effective after that country has
demonstrated for one year the effectiveness and comparability of
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its control system, and shall continue for as long as that country
maintains such controls. Such decontrol is initiated by agreements
negotiated by the Secretary of State or when the Secretary of Com-
merce determines that goods and technology are available in that
country. In addition, the provision specifies a timetable for execu-
tive branch action upon allegations of foreign availability from
U.S. exporters.

The provision also addresses an inconsistency regarding the
treatment of the People's Republic of China for purposes of foreign
availability. As noted in section 202(a) above, for purposes of the
act, the People's Republic of China is still a controlled country. In
effect, provisions of the current act mandating decontrol of goods
which are available to controlled countries might require that U.S.
policy toward the PRC apply to all Soviet bloc countries. This is not
the intent of the committee. The provision eliminates this potential
problem by permitting the United States to export goods to the
PRC without such availability constituting grounds to require de-
control to the Soviet bloc.

(g) Definition of available in fact
Subsection (g) clarifies Congressional intent by defining "avail-

able in fact to controlled countries" to include availability in West-
ern countries in which there are no restrictions on exports to the
Soviet bloc, or in which those restrictions are ineffective.

The committee is concerned with the interpretation contained in
executive branch regulations which inappropriately restrict the
ability of exporters to submit allegations of foreign availability.
Availability of goods in a Western country, including a Cocom
country, if uncontrolled for export to the Soviet bloc or if such con-
trols are determined by the Secretary of Commerce to be ineffec-
tive, constitutes foreign availability, and should be considered as
such for the purpose of decontrol or negotiations. The committee
intends the clarification of congressional intent to result in signifi-
cant increases in the decontrol of goods based on foreign availabil-
ity.

The committee notes several other aspects of the foreign avail-
ability program which are of concern. While recognizing the contri-
butions of the foreign availability program in considering new con-
trols and in preparing for Cocom list review, the committee is dis-
turbed by the lack of progress on decontrol efforts. Whether it be
internal commerce problems, including lack of resources, or inter-
agency difficulties in obtaining timely support from the Depart-
ment of Defense, the fact remains that not one item has been de-
controlled on the basis of foreign availability. In addition, the exec-
utive branch has ignored congressional intent regarding time dead-
lines for consideration of foreign availability assessments. Dead-
lines are contained in the act for foreign availability certifications
by the Technical Advisory Committees and for license applications,
pursuant to deadlines set forth in section 10. Commerce Depart
ment regulations, however, preclude foreign availability assess-
ments in connection with license applications unless the applica-
tion has been denied. Subsection (f)(2) of section 202 corrects this
problem by imposing time deadlines for all foreign availability alle-
gations. The committee also intends, for purposes of the national
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security override, that the 18-month period for negotiations com-
mence at the end of the 90-day or 30-day foreign availability analy-
sis. Any additional time for publication of the results of the analy-
sis constitutes part of the 18-month negotiating period.

The committee notes provisions of the Export Administration
Amendments Act of 1985 which require the Department of Com-
merce to consult with the Department of Defense and other execu-
tive agencies during the conduct of foreign availability studies. The
committee reiterates, however, that the Commerce Department's
actions on foreign availability determinations are not based on con-
currence with any other department or agency, but on consolida-
tion. The Department of Commerce has the clear authority and re-
sponsibility to proceed unilaterally with decontrol actions if other
agencies fail to substantiate their recommendations with reliable
evidence of factors which might repudiate the information in a for-
eign availability claim.

(h) Industry participation at Cocom
Subsection (h) amends section 5(i) of the act to require the Presi-

dent to include as part of the U.S. delegation to Cocom, for the pur-
poses of reviewing the Control List, representatives of U.S. indus-
try.
·'The committee believes that inclusion of knowledgeable industry

representatives as part of the U.S. delegation will benefit U.S. par-
ticipation in Cocom by improving the quality of technical assess-
ments. U.S. Government personnel are not and cannot be knowl-
edgeable about the complex technical parameters of each con-
triolled item. For this reason, other Cocom members have effective-
ly utilized industry experts, with no apparent adverse conse-
quences. Appointment of industry representatives would be re-
quired for list review only, alleviating conflict-of-interest concerns
which might be associated with review of exception cases. The com-
mittee expects that industry participation at Cocom will reduce the
incidence of confusing and overly restrictive regulations, which un-
necessarily impede U.S. exporters.

Section 203-Enforcement
Section 203 of the bill amends section 12(a) of the Export Admin-

istration Act of 1979, as amended, to prohibit the Customs Service
from seizing or detaining for more than ten days, goods or technol-
ogy which the Secretary of Commerce has determined are eligible
for-export under a general license.

The committee is concerned about recent reports of the Customs
Service detaining shipments which the Commerce Department has
determined do not require a validated export license. Such unwar-
ranted detentions do not serve U.S. interests, but instead obstruct
legitimate exports. This clarification of Customs' authority permits
the, Customs Service to devote its resources to appropriate enforce-
ment of export restrictions on controlled goods and technology.

The committee is also disturbed by the apparent disregard by the
Customs Service and the Department of Defense of the authority of
the Department of Commerce to classify goods and technology sub-
ject to the Control List. Under the Export Administration Act, the
Department of Commerce is the principal licensing authority, and
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as such, is clearly charged with the responsibility for commodity
classifications and interpretations of the Commodity Control list.
While other agencies may be consulted for advice concerning ap-
propriate classifications, final authority rests with the Secretary of
Commerce.

Section 204-Authorization of appropriations
Section 204(a) amends section 18(b) of the Export Administratioq

Act of 1979, as amended, to authorize appropriations to the Depart-
ment of Commerce in each of the fiscal years 1987 and 1988 of
$40,935,000, of which in each year $12,746,000 shall be available
only for enforcement, $2,000,000 shall be available only for foreign
availability assessments under subsections (f) and (h)(6) of section 5
of the act, and $26,189,000 shall be available for all other activities
under the act. This section also authorizes such additional amounts
as may be necessary for personnel expenses authorized by law, and
other nondiscretionary costs. Section 204(b) amends section 12(a)(6)
of the Export Administration Act of 1979 to authorize appropria-
tions of $14 million in each of the fiscal years 1987 and 1988 for the
export enforcement activities of the U.S. Customs Service. The,
level of appropriations authorized by section 204(b) is the amount
requested by the administration.

The committee notes that the authorization of $40,935,000 to
carry out the functions of the Export Administration Act of 1979,
as amended, exceeds the executive branch's request by $5 million
for each fiscal year, and specifically continues the congressional
earmark for foreign availability assessments (the executive branch
did not make a request for foreign availability). The committee be-
lieves that such additional funds, and the foreign availability ear-
mark, are warranted to carry out the provisions of the Export Ad-
ministration Amendments Act of 1985, particularly in light of in-
creased responsibilities conferred by section 202 of this act.

Section 205-GAO report
Section 205 of the bill requires a report by the Comptroller Gen-

eral of the United States on the activities of the Department of De-
fense pursuant to the Presidential directive of January 4, 1985, re-
garding the review of export license applications for exports to
Free World destinations. This report is to be submitted to Congress
not later than 6 months after enactment of the bill.

The committee reaffirms its strong belief that the statutory role
of the Secretary of Defense in implementing national security
export controls is limited to review of license applications for pro-
posed exports to controlled countries only. Despite this consistent
interpretation, the President in January 1985, provided for Defense
Department review of license applications to specified countries of
specified categories of goods, subject to continuing oversight by the
National Security Council. Since the directive took effect in Febru-
ary 1985, the Subcommittee on International Economic Policy and
Trade has conducted close oversight of the issue. Testimony from
agency representatives idicates that of the thousands of applica-
tions reviewed by the Defense Department which exceed 11,000 on
only one occasion has the Defense Department identified informa-
tion that has led to the denial of a license that otherwise would
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have been approved. At the same time, however, the additional
time required for such Defense review has delayed shipments by
U.S. exporters on an average of about 2 weeks.

The GAO study required by this section is intended to examine
in detail the activities of the Department of Defense in the area of
West-West trade. In particular, the study should focus on whether
Defense Department activities provide information about the diver-
sion of U.S. technology to controlled countries that would not oth-
erwise be available to the Commerce Department or other appro-
priate agency. The study should also examine the costs to U.S. ex-
porters of such delays, and any national security benefit due to De-
fense Department involvement. The committee intends that GAO
will make a special effort to consult with U.S. exporters, as well as
their legal and trade association representatives, who have had li-
cense applications reviewed by the Department of Defense. The
GAO should also consult with officials of the agencies involved in
administering the act and the Presidential Directive, including
Commerce, Defense, State, Treasury, and the National Security
Council. The study should not be limited solely to Defense Depart-
ment review of export license applications, but should also examine
Defense Department activities in the regulatory process, including
policymaking, enforcement, Control List review, foreign availability
determinations, and the extent to which the activities are consist-
ent with other provisions of the Act. The committee expects close
consultation with GAO throughout the process.

TITLE III-DEBT, DEVELOPMENT, AND WORLD GROWTH

Section 301-International negotiations
Section 301(a) directs the President, the Secretary of State, and

the Secretary of the Treasury to take the necessary steps to contin-
ue negotiations with West Germany, the United Kingdom, France,
and Japan, as well as to initiate negotiations with other nations
through appropriate international fora, on coordination of macro-
economic policies and the promotion of growth-oriented economic
policies. This provision also calls for the notification of our trading
partners that the United States is prepared to retaliate in an
equivalent manner against any unfair foreign trade practice.

Section 301(b) declares that a key objective of U.S. participation
in international economic and trade meetings and in economic
summits is to obtain agreement on the adoption of growth-directed
economic policies and on increasing markets for U.S. developing
country exports.

Section 302-Trade liberalization in developing countries
Section 302(a) expresses the sense of the Congress that the

achievement of development in Third World nations and recovery
of economic strength in industrialized nations can only be reached
through expansion of world trade. Section 302(b) declares that all
U.S. foreign assistance shall be consistent with and supportive of
long-term trade liberalization in recipient countries.
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Section 303-Overseas Private Investment Corporation
This section reaffirms congressional support for the work of the

Overseas Private Investment Corporation (OPIC) in serving impor-
tant development assistance objectives, authorizes an increase in
OPIC's finance program funding, and authorizes an increase in
civil service staff to support an expanded finance program. Section
235(a) of the Foreign Assistance Act is amended to authorize the
Corporation to issue at least $200 million in loan guaranties under
section 234(b) in each fiscal year. The Corporation's direct invest-
ment program under section 235(b) of the Foreign Assistance Act is
authorized at not less than $25 million in each fiscal year for pur-
poses of supporting eligible projects under section 234(c) of the Act.'

OPIC is entirely self-sustaining so that the proposed authoriza-
tion increases will have no practical budgetary impact. The Corpo-
ration presently utilizes its entire finance authority, and the rec-
ommended increases should enable OPIC to satisfy greaterl
demand. A November 1985, Government Operations Committee
oversight report found: "OPIC is prevented from utilizing most of
the $38.2 million in unused authority in the direct loan program'
because OMB requested and the Congress agreed to an appropria-
tions ceiling that caps annual OPIC direct loans at $15 million, in'
spite of significant growth in this program from loan repayments."',

Section 304-Trade and Development Program
This section reaffirms congressional support for the Trade and.

Development Program (TDP), amends Section 661 of the Foreign
Assistance Act to authorize an increase in TDP funding from the
present $20 million to $25 million in fiscal year 1987, and codifies
TDP's present status as an independent component agency of the&
International Development Cooperation Agency (IDCA). TDP assist-
ance during the crucial planning stages of major capital develop-
ment projects often produces a significant multiplier effect: on the-
average, every dollar of TDP financing generates about $50 in busi-
ness and exports for United States firms. In agreeing to the pro-
posed increase in TDP funding and codification of TDP's independ-
ent status within IDCA, the committee recognizes TDP's effective-
ness in utilizing foreign aid to achieve expanded trade between the
United States and developing nations.

Section 305-Countertrade
Section 305 directs the President to establish an interagency

group on countertrade, chaired by the Secretary of Commerce, to
review U.S. policy on countertrade and make recommmendations
to the President and Congress on the use of countertrade to en-
hance United States bilateral development assistance programs
and on expanding the current information base on countertrade,
including export opportunities. As debt-burdened developing na-
tions turn increasingly to countertrade as a means of preserving
hard currency and developing new markets for their products, itis
imperative that the United States review its policy on counter-
trade. Current administration policy actively discourages nonmili-
tary countertrade, which can place U.S. exporters at a significant
disadvantage vis-a-vis our major industrialized trading competitors,
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and jeopardize long-term market opportunities, particularly in Cen-
tral and Latin America. Moreover, a 1984 Commerce Department
study found that countertrade is not reported separately by the
U.S. Customs Service or by the Census Bureau. The lack of such
information could pose problems for the Internal Revenue Service
because of unreported income and for the Customs Service because
import values may result in assessment of insufficient duties.

In introducing the reporting requirement, the committee is re-
sponding to growing concerns (as evidenced by sec. 6 of the Defense
Production Act Amendments of 1984) that offsets and other com-
pensation practices are helping to create additional and stronger
overseas competition for U.S. companies. Increasingly, offset ar-
rangements are required by foreign buyers as a condition of sale.
These arrangements help U.S. competitors to preserve foreign ex-
change, target development of selected industrial sectors, and en-
hance the capability of domestic industries through technology
transfer. Since they often involve the purchase of unrelated prod-
ucts, they may also be unnecessarily diverting competitive products
into our domestic market.

The question arises as to whether such offsets currently or pro-
spectively have a serious adverse effect on U.S. competitiveness,
employment, and trade. It is virtually impossible to determine the
potential implications and consequences of offset agreements, as
,there is no comprehensive data base on which to make an evalua-
tion of the domestic impact of these practices. The committee be-
lieves these practices should be montiored closely to assess their
effect on our competitive position.

TITLE IV-PROTECTION OF U.S. BUSINESS INTERESTS ABROAD

Section 401-Protection of U.S. Intellectual Property
Section 401 recognizes the importance of protecting U.S. intellec-

tual property, prompted by the losses sustained by U.S. industrial
.and their employees, as well as the consuming public. Ineffective
protection of U.S. copyrighted works causes an annual loss of more
than $1.3 billion to the copyright industry. Foreign product coun-
terfeiting has resulted in the loss of more than 130,000 U.S. jobs,
and between $6 billion and $8 billion in domestic and export sales
by U.S. firms. Substandard fraudulent goods can pose health and
safety threats to consumers, and endanger the reputations of legiti-
mate U.S. companies. Inadequate patent protection has resulted in
an annual loss of $200 million for one U.S. industry alone.

Subsection (a)(1) directs the Secretary of State, the United States
Trade Representative, and relevant U.S. Ambassadors to conduct
bilateral talks with appropriate countries in order to reduce in-
stances of piracy and counterfeiting, obtain adherence to existing
international conventions which encompass intellectual property
issues, and gain support for inclusion of intellectual property codes
in' future multilateral trade negotiations. Further, it encourages
the negotiation of an international convention to protect mask
works since at present, none of the international conventions
covers this important new intellectual property.

Subsection (a)(2) directs the Secretary of State, in consultation
with the United States Trade Representative, to encourage the
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World Intellectual Property Organization (WIPO) to assist with the
development of intellectual property codes in multilateral trade
neogitations by providing its technical expertise in standard set-.
ting. WIPO has demonstrated its deliberative role in establishing
international standards for copyrights, patents and trademarks. It
is intended that the relationship between WIPO and MTN efforts
will parallel that of the International Organization for Standardi-
zation and GATT. Intellectual property codes would be included in
MTN efforts to ensure the establishment of a dispute settlement
mechanism for intellectual property issues.

Subsection (a)(3) encourages the President to use retaliatory
measures against those countries unwilling to commit formally to;
improvements in intellectual property protection. The 98th Con-
gress gave the President powerful tools in section 503 of Public
Law 98-573 to persuade countries which condone piracy or create
other trade barriers to discontinue such practices.

Subsection (a)(4) encourages the Agency for International Devel-
opment (AID) to include in its development programs technical
training in enforcement for officials of patent, copyright, and trade-
mark offices in recipient countries. AID is to consult with the
Patent and Trademark Office and Copyright Office of the Depart.
ment of Commerce in its effort to provide such technical training,

Section 402-Foreign trade practices
Section 402(a) amends the Securities and Exchange Act of 1954,

as amended by the Foreign Corrupt Practices Act of 1977, to
modify standards of culpability in current law and to clarify the,
definition of illegal payments by issuers. Prohibited payments in-
clude those for the purpose of influencing acts or decisions of for,
eign officials in order to assist corporations and individuals "in ob-
taining or retaining business for or with, or directing business to,
any person, including the procurement of legislative, judicial, regu-
latory or other action in seeking more favorable treatment by a
foreign government."

Willful bribes to foreign officials are prohibited, as in current
law. The "reason to know" standard of culpability in the present
statute was replaced by a split standard. Under the new standard,
corporations or individuals with "knowledge" of bribes or attempt-
ed bribes by third parties (for example, their agents) are subject to
criminal penalties. Corporations or individuals which act with
"reckless disregard" of a substantial risk that third parties would
bribe or attempt bribery would be subject to civil penalties.

For purposes of this provision, the definition of "retaining busi-
ness" shall not be limited to the renewal of contracts or other busi-
ness, but shall include the completion of existing contracts and the
carrying out of existing business. Therefore, payments for the pro-
curement of legislative, judicial, regulatory or other actions 'in
seeking more favorable treatment from a foreign government
which have a bearing on the completion of contracts or the carry-
ing out of existing business would be prohibited by the act. For. ex-
ample, a payment to a foreign official for the purpose of obtaining
favorable tax treatment would be prohibited. The prohibition does
not include payments made for purposes other than obtaining, or
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retaining business, which may be prosecuted at the discretion of
the foreign government.

A company may not be held vicariously liable if it can show that
it had established procedures to prevent its employees from making
bribes. and that its supervisory employees had used "due diligence"
to prevent employees or third parties from making bribes.

A corporation or individual may defend itself from prosecution
by showing that a payment was made "for the purpose of expedit-
ing or securing the performance of a routine governmental action,"
or where that payment was "expressly permitted" by the laws or
regulations of the foreign country. A "routine governmental
action" includes processing papers (including visas and work
orders), loading and unloading cargoes, and scheduling inspections
associated with contract performance. A routine governmental
action does not include any decision on whether to award new busi-
ness or continue existing business, or legislative, judicial, regula-
tory or other action in seeking more favorable treatment by a for-
eign government. The reference to a "simple" defense means that
an affirmative defense is not required for purposes of fulfilling the
conditions of this subsection.

As in current law, enforcement responsibility rests with the De-
partment of Justice and the Securities and Exchange Commission.
Guidelines for compliance may be issued by the Attorney General,
after consultation with the SEC, the Secretary of Commerce, the
United States Trade Representative, the Secretary of State, and
the Secretary of the Treasury, :and after obtaining the views of the
business community and others through public notice and com-
ment'in public hearings. The Attorney General shall establish pro-
cedures, after consultation with appropriate agencies, to provide re-
sponses to specific inquiries relating to compliance within thirty
days after receiving a request.

The Secretary of Commerce is directed to conduct a review of the
impact of these amendments on the export activities of U.S. busi-
nesses in the countries of principal trading importance to the
United States.

Section 402(b) amends section 32(c) of the Securities and Ex-
change Act of 1934, establishing penalties for violations under new
Section 30A(a)(1) or (2), to provide for fines of up to $2 million for
issuers, and $20,000 and/or 5 years in prison for individuals.

Section 402(c) amends section 104 of the Foreign Corrupt Prac-
tices Act of 1977 to establish prohibitions on trade practices by do-
mestic concerns which are identical to those for issuers.

Section 402(d) expresses the sense of the Congress that the Presi-
dent should pursue the negotiation of an international antibribery
agreement.

Section 403-Liability crisis for U.S. businesses
Section 403 sets forth a series of findings regarding the negative

impact of the current product liability crisis on U.S. competitive-
ness as well as on U.S. technological leadership, and expresses the
isenseof the Congress about the need for urgent reform of liability
'laws in order to maintain U.S. competitiveness in world markets.
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TITLE V-MISCELLANEOUS PROVISIONS

Section 501-Trading with the Enemy Act
Section 501(a) and (b) provides for the termination of the admin-

istration of alien enemy property activities by eliminating subsec-
tions (b) through (e) of section 39 of the Trading with the Enemy
Act, and directs the Attorney General to place in the miscellaneous
receipts account of the treasury all sums from property vested.in
or transferred to him under the Act. This provision also repeals an
unnecessary reporting requirement in section 6 of the act. The
committee notes that all litigation and adjudication of World War
II claims under this law has ended, and points out that it has acted
favorably on similar legislation proposed by the Justice Depart-
ment in 1977' and 1980, but that no action has been taken in the
Senate.

Section 501(c) amends section 5(b) of the act to codify current
practice with respect to the Nicaragua and Libya embargoes under
the International Emergency Economic Powers Act of exempting
from import restrictions and from import licensing requirements
under the Trading with the Enemy Act the importation to the U;S.
of information materials and publications, such as books, maga-
zines, newspapers, films, photographs, microfilm, phonograph
records, tape recordings, and posters. The committee intends and
expects the executive branch will continue to allow for such exemp-
tions under the International Emergency Economic Powers Act.
The committee notes the American Bar Association House of 'Dele-
gates approved in February 1985, the principle that no prohibitions
should exist on imports to the United States of ideas and informa-
tion if their circulation is protected by the first amendment.

Section 502-Budget Act
Section 502 provides that any new spending authority pursuant

to this act shall be effective for any fiscal year only to the extent or
in such amounts as are provided in appropriations acts.

REQUIRED REPORTS SECTION

COST ESTIMATE

The committee estimates that, assuming the full appropriation of
the amounts authorized in this bill, the total budget authority re-
quired to carry out the provisions of H.R. 4708 will be $485 million
for fiscal year 1987 and $182 million for fiscal year 1988. The fiscal
year allocation of the total cost is set forth in the Congressiona4
Budget Office estimate below. The committee agrees with the,prod
jected cost estimate of the Congressional Budget Office.

INFLATIONARY IMPACT STATEMENT

Enactment of H.R. 4708 will have no identifiable inflationary,
impact. In fact, as the purpose of H.R. 4708 is to promote U.S. ex
portz, the enactment of this legislation should lead to a healthier
more prosperous U.S. economy.
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STATEMENTS. REQUIRED BY CLAUSE 2 (1) (3) OF HOUSE RULE XI

(a) Oversight findings and recommendations
H.R. 4708 is the result of extensive hearings and oversight activi-

ty, paticularly by the Subcommittee on International Economic
policy and Trade, but also by other subcommittees, and by the full
committee. The oversight activities have included various briefings
and study missions by both members and staff of the committee.
The -hearings and other activities by the Subcommittee on Interna-
tional Economic Policy and Trade have covered the following: Gen-
eral U.S. trade policy; operations of the U.S. and Foreign Commer-
cial Service; export trading companies; mixed credits (including re-
porting H.R. 3667, as amended); national security, foreign policy
and short supply export controls and the implementation of the
Export Administration Amendments Act of 1985; Overseas Private
Investment Corporation; Trade and Development Program; and
functioning of the Foreign Corrupt Practices Act and the agricul-
tural export and trade provisions of the Food Security Act of 1985.
The committee has also considered a Government Operations Com-
mittee report on "The Role of the 'Overseas Private Investment
Corporation (22nd Report; November 5, 1985), and two studies by
the General Accounting Office: "Implementation of the Export
Trading Company Act of 1982" (GAO/NSIAD-86-42, February
1986), and "Export Promotion: Activities of the Commerce Depart-
ment's District Offices" (GAO/NSIAD-;86-43, February 1986).

Budget authority
The enactment of H.R. 4708 will create no new budget authority,

credit authority or spending authority.

(c) Committee on Government Operations summary
No oversight findings and recommendations which relate to this

legislation have been received from the Committee on Government
Operations under clause 4(c) of Rule X of the Rules of the House.

(d):Congressional Budget Office cost estimate

CONGRESSIONAL BUDGET OFFICE, COST ESTIMATE

1i Bill No.: H.R. 4708.
2.Bill title: Export Enhancement Act of 1986.
3. Bill status: As ordered reported by the House Committee on

Foreign Affairs on April 30, 1986.
4. Bill purpose: Title I authorizes the appropriation of funds for

export promotion. Section 108 authorizes the appropriation of $300
million for fiscal year 1987 for a Competitive Tied Aid Fund to be
administered by the Secretary of Treasury. Section 111 authorizes
the appropriation of $123.9 million for each of the fiscal years 1987
and 1988 for export promotion in the Department of Commerce.

Title II amends provisions in the Export Administration Act of
1979 concerning export controls. Section 204 authorizes the appro-
priation of $40.9 million for each of the fiscal years 1987 and 1988
for export administration activities in the Department of Com-
merce. The bill stipulates that $12.7 million of this authorization
each year would be available only for enforcement activities and $2
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million each year for so called foreign availability assessments. The
bill also authorizes such sums as may be necessary for fiscal years
1987 and 1988 for adjustments in salary, pay, retirement, and other'
employee benefits and nondiscretionary costs authorized by law,
Section 204 also authorizes the appropriation of $14 million for
fiscal years 1987 and 1988 for the United States Customs Service 6b
enforce the Export Administration Act. ::':

Title III addresses the problems of debt, development, and world-
growth. Section 303 authorizes the Overseas Private Investment
Corporation (OPIC) to issue at least $200 million in guaranteed
loans and $25 million in direct loans each fiscal year. Section 304
establishes the Trade and Development Program as a separate
agency and increases its authorization from $20 million to $25 mij'
lion in fiscal year 1987.

Title IV recommends protecting United States business interests
abroad by improving enforcement of intellectual property rights
and changing product liability laws. It also amends the Export Ad-
ministration Act to include bribery prohibitions.

Title V terminates the Office of Alien Property and trasfers tie
remaining assets to the Treasury.

5. Estimated cost to the Federal Government:

[By fiscal year, in millions of dollars]

1987 1988 1989 1990 1991

Estimated authorization level .................................................................................. 485 182 0 0 O
Estimated direct loans.............................................................................................. 11 10 10 9 - -8
Estimated guaranteed loans ..................................................................................... 58 52 0 0 0
Estimated outlays ..................................................................................................... 150 226 120 59 26

Costs for this bill fall within budget functions 150, 370, 750, and
920.

Basis for estimate.-This estimate assumes enactment of this leg-
islation by September 30, 1986 and subsequent appropriation of the
authorized amounts.

Title .- The authorization amounts are stated in the bill. Out-
lays for Competitive Tied Aid Fund are based on the mix of regular
and medium term financing in the President's request. Outlays'for
the Department of Commerce reflect historic spending patterns for
these programs. (See table below.)

[By fiscal year, in millions of dollars]

1987 1988 1989 1990 1991

Authorization level:
Competitive tied aid fund (150) ............................................. 300 0 0 0 0
Department of Commerce (370) ............................................. 124 124 0 0 0

Total authorization ............................................. 424 124 0 0 0
Estimated outlays..................................................................................................... 103 168 101 52 24
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Title I.--The authorization amounts for the Department of Com-
merce and the United States Customs Service are stated in the bill.
Outlays reflect historical spending patterns for these programs.
The estimated costs for pay increases. reflect the CBO baseline as-
sumptions for such increases: 5.8 percent in 1987 and 5.9 percent in
1988, effective in January of each year. (See table below.)

[By fiscal year, in millions of dollars]

1987 1988 1989 1990 1991

Estimated authorization level:
Department of Commerce (370) ........................................ 41 41 0 0 0
U.S. Customs Service (750) ........................................ 14 14 0 0 0
Estimated pay allowances(920) ......................... ............... .............. 3 0 0 0

Total authorization....................................... ......... ........................... 56 58 0 0 0
Estimated outlays.................................................................................................... 43 53 14 4 0

: Title III.-This estimate assumes the credit authority for OPIC
will be provided in subsequent appropriations acts. Presently the
Foreign Assistance Act of 1961 gives OPIC open-ended authoriza-
tion to issue direct and guaranteed loans as long as there are ade-
quate reserves and the maximum contingent liability is not exceed-
ed. Since there are no existing specific annual authorization levels,
CBO has estimated the effects of the bill against the loan levels in
baseline. OPIC's authority to guarantee loans expires on September
30, 1988. The authorization amount for the Trade and Development
Program is stated in the bill. Outlays are estimated using historical
spending patterns for these programs. (See table below.)

[By fiscal year, in millions of dollars]

1987 1988 1989 1990' 1991

Overseas Private Investment Corporation:
Authorized direct loans ................................................................................... 25 25 25 25 25

Baseline ............. ....................................................................................... 14 15 15 16 17

Net authorization........................................................................................ 11 10 10 9 8

Authorized guaranteed loans .......................................................................... 200 200 .............................................
Baseline ........................................................... 142 148 .............................................. 142 1

Net authorization........................... 58 52 ........................................
Trade and Development Program:

Authorization level ................... ....... ........ 25 ........................ .............. ............
Existing authorization........................................... ..................... .............. 20 ........................................ ................

E s Net Authorization..................................................................................... 5 .................... ......................................4 3 2
Estoated outlays ................... ................................ 4 5 5 3 2

"Costs for this title fall within budget function 150.
Title IV.-Section 402 amends the Export Administration Act to

include prohibitions against bribery of foreign officials. Civil and
criminal fines for violations of this provision ($2,000,000 and
$20,000, respectively) would be double those existing for violation of
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the Foreign Corrupt Practices Act, which currently prohibits this;
conduct. This section also directs the Secretary of Commerce to;
issue guidelines for compliance and to establish procedures to re-
spond to requests for opinions as to whether prospective conduct
would violate these prohibitions. The Secretary is also responsible
for enforcement of this section and is authorized to seek injunc-
tions to prevent violations. CBO is unable to estimate the budget,
ary impact of these increased fines due to the lack of information
concerning fines collected under the current statute and the uncer-
tain impact of these changes on violations and prosecutions.

CBO expects that the other provisions of the bill would have no
cost impact. Enacting these provisions would not significantly in,
crease the workload of the affected agencies.

6. Financing mechanism.-Funding for this legislation would be
provided in advance by appropriation acts. Such funding decisions
would be discretionary.

Section 303 authorizes OPIC to issue $200 million in guaranteed'
loans and $25 million in direct loans each year; these minimum
limits are effective only to the extent or in such amounts as are
provided in appropriation acts. According to the administration,
the present value of the subsidy conveyed by OPIC in fiscal year
1985 was 13.6 percent for financial guarantees and 3.0 percent foi
direct loans. Using these percentages, the credit authority would
provide the following subsidies.

[By fiscal year, in millions of dollars]

1987 1988 1989 1990 1991;

Estimated direct loans.............................................................................................. 1 1 1 1 1
Estimated guaranteed loans ........................................ 27 27 0 0 0

7. Estimated cost to State and local governments: None.
8. Estimate comparison: None.
9. Previous cost estimate: None.
A previous cost estimate for the Competitive Tied Aid Fund, H.R.

3667, was prepared on February 6, 1986.
10. Estimate prepared by: Lisa R. Brown, Theresa Gullo, and

Marjorie Miller.
11. Estimate approved by: C. G. Nuckols, (James L. Blum, Assist,

ant Director for Budget Analysis).

CHANGES IN EXISTING LAW MADE BY THE BILL, As REQUIRED

In compliance with clause 3 of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

EXPORT ADMINISTRATION AMENDMENTS ACT OF 1985
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TITLE II-EXPORT PROMOTION PROGRAMS
SEC. 201. REQUIREMENT OF PRIOR AUTHORIZATION.

.(a) * *

* * * * * * *

(d) EXPORT PROMOTION PROGRAM DEFINED.-For purposes of this
title, the term "export promotion program" means any activity of
the. Department of Commerce designed to stimulate or assist
UnIited States businesses in marketing their goods and services
abroad competitively with businesses from other countries, includ-
ing, but not limited to-

(1) * * *

* * * * * v *

(3) the exhibition of United States goods in other countries;
[and]

(4) the operations of the United States and Foreign Commer-
cial Service, or any successor agency.] ; and

(5) the Market Development Cooperator Program established
under section 202.

SEC. 202. MARKET DEVELOPMENT COOPERATOR PROGRAM.
(a) AUTHORITY To ESTABLISH PROGRAM.-In order to-

(1) identify market opportunities,
(2) introduce new products and processes,
(3) eliminate trade and technical barriers, and
(4) improve economic and trade relations between the United

States and other countries,
the Secretary of Commerce is authorized to establish a Market De-
velopment Cooperator Program. The purpose of the program is to de-
velop, maintain, and expand foreign markets for nonagricultural
goods and services produced in the United States.

(b) MARKET DEVELOPMENT COOPERATOR PROGRAM.-The Secretary
of Commerce is authorized to enter into contracts with-

(1) nonprofit industry organizations,
(2) tradeassociations,
(3) State departments of trade and their regional associations,

including centers for international trade development, and
(4) private industry firms or groups of firms in cases where no

fentity described in paragraph (1), (2), or (3) represents that in-
dustry,

(inthis section referred to as 'cooperators ) to engage in activities in
order. to carry out the purposes set forth in paragraphs (1) through
(4) of subsection (a). The costs of activities under such a contract
shall be shared equitably among the Department of Commerce, the
cooperator involved, and, whenever appropriate, foreign businesses.
Thq Department of Commerce shall undertake to support direct
costs of activities under such a contract, and the cooperator shall
undertake to support indirect costs of such activities. Activities
under such a contract shall be carried out by the cooperator with
theiapproval and assistance of the Secretary.

(c)JBUDGET AcT.-Contracts may be entered into under this section
in a fiscal year only to such extent or in such amounts as are pro-

vided in appropriations Acts.
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SEC. E202.] 203. AUTHORIZATION OF APPROPRIATIONS.
There is authorized to be appropriated ($113,273,000 for each of

the fiscal years 1985 and 1986] $123,922,000 for each of the fiscal
years 1987 and 1988 to the Department of Commerce to carry out
export promotion programs.
SEC. [203] 204. BARTER ARRANGEMENTS.

(a) REPORT ON STATUS OF FEDERAL BARTER PROGRAMS.-The Sec-
retary of Agriculture and the Secretary of Energy shall, not-later
than 90 days after the date of the enactment of this Act, submit to
the Congress a report on the status of Federal programs relating to
the barter or exchange of commodities owned by the Commodity
Credit Corporation for materials and products produced in foreign
countries. Such report shall include details of any changes neces
sary in existing law to allow the Department of Agriculture and, in
the case of petroleum resources, the Department of Energy, to im-
plement fully any barter program.

(b) AUTHORITIES OF THE PRESIDENT.-The President is author-
ized-

(1) to barter stocks of agricultural commodities acquired by
the Government for petroleum and petroleum products, and
for other materials vital to the national interest, which" are
produced abroad, in situations in which sales would otherwise
not occur; and

(2) to purchase petroleum and petroleum products, and other
materials vital to the national interest, which are produced
abroad and acquired by persons in the United States through
barter for agricultural commodities produced in and exported
from the United States through normal commercial trade
channels.

(C) OTHER PROVISIONS OF LAW NOT AFFECTED.-In the case of any
petroleum, petroleum products, or other materials vital to the na-
tional interest, which are acquired under subsection (b), nothing in
this section shall be construed to render inapplicable the provisions
of any law then in effect which apply to the storage, distribution,
or use of such petroleum, petroleum products, or other materials
vital to the national interest.

(d) CONVENTIONAL MARKETS NOT To BE DISPLACED BY BARTERS.-
The President shall take steps to ensure that, in making. any
barter described in subsection (a) or (b)(1) or any purchase author-
ized by subsection (b)(2), existing export markets for agricultural
commodities operating on conventional business terms are safe.
guarded from displacement by the barter described in subsection.
(a), (bXl), or (b)(2), as the case may be. In addition, the President
shall ensure that any such barter is consistent with the interna-
tional obligations of the United States, including the General:
Agreement on Tariffs and Trade.

(e) REPORT TO THE CONGRESS.-The Secretary of Energy shall
report to the Congress on the effect on energy security and on od
mestic energy supplies of any action taken under this section"
which results in the acquisition by the Government of petroleum or
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petroleum products. Such report shall be submitted to the Congress
not later than 90 days after such acquisition.

$ $ $ * * * *

AGRICULTURAL TRADE DEVELOPMENT AND ASSISTANCE ACT OF 1954

TITLE I

SEC. 104. Notwithstanding any. other provision of law, the Presi-
dent may use or enter into agreements with foreign countries or
international. organizations to use the foreign currencies, including
principal and interest from loan repayments, which accrue in con-
nection with sales for foreign currencies under agreements for such
sales entered into prior to January 1, 1972 for one or more of the
following purposes:

(a) For -payment of United States obligations (including obli-
gations entered into pursuant to other legislation);

(b) For carrying out programs of United States Government
agencies to-

(1) help develop new markets for United States agricul-
tural commodities (including wood and wood products of
the United States) on a mutually benefiting basis. From
sale proceeds and loan repayments under.this title not less
than the equivalent of 5 per centum of the total sales
made each year under this title shall be set aside in the
.amounts and kinds of foreign currencies specified by the
Secretary of Agriculture and made available in advance
for use as provided by this paragraph over such period of
years as the Secretary of Agriculture determines will most
effectively carry out the purpose of this paragraph: Provid-
ed, That the Secretary of Agriculture may release such
amounts of the foreign. currencies' so set aside as he deter-
mines cannot be effectively used for agricultural market
.development purposes under this 'section, except that no
release shall be made until the expiration of thirty days
following the date on which notice of such proposed re-
lease is transmitted' 'by the President to the Senate Com-
mittee on Agriculture and Forestry and the Senate Com-
mittee on Foreign Relations :and to the House Committee
on Agriculture and the House Committee on International
Relations, if transmitted while Congress is in session, or
sixty days following the date of transmittal if transmitted
while Congress is not in session. Provision shall be made
in sale and loan agreements for the -convertibility of such
amount of the ,proceeds thereof (not less than 2 per

* centum) as the Secretary of Agriculture determines to be
needed to carry out the purpose of this paragraph in those
countries which are or offer reasonable potential of becom-
ing dollar markets for United States agricultural commod-
ities. Such sums shall be converted into the types and
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kinds of foreign currencies as the Secretary deems neces-
sary to carry out the provisions of this paragraph and such
sums shall be deposited to a special Treasury account and
shall not be made available or expended except for carry-
ing out the provisions of this paragraph. Notwithstanding
any other provision of law, if sufficient foreign currencies
for carrying out the purpose of this paragraph in such
countries are not otherwise available, the Secretary of Ag-
riculture is authorized and directed to enter into agree-
ments with such countries for the sale of agricultural com-
modities in such amounts as the Secretary of Agriculture
determines to be adequate and for the use of the proceeds
to carry out the purpose of this paragraph. In carrying out
agricultural market development activities, nonprofit agri-
cultural trade organizations shall be utilized to the maxi-
mum extent practicable. The purpose of this paragraph
shall include such representation of agricultural industries
as may be required during the course of discussions on
trade programs relating either to individual commodities
or groups of commodities;

SEC. 108. (a) e * *

(i) As used in this section and in section 106(b)(4)-
(1) the term "developing country" means a country that is

eligible to participate in a sales agreement entered into under
this title; [and]

(2) the term 'financial intermediary" means a bank, finan-
cial institution, cooperative, nonprofit voluntary agency, or
other organization or entity, as determined by the President,
that has the capability of making and servicing a loan in ac-
cordance with this section[.] ; and

(3) the terms 'private sector development activity" and 'pri-
vate enterprise investment" include the construction of low- and
medium-income housing and shelter.

SECTION 1127 OF THE FOOD SECURITY ACT OF 1985

DEVELOPMENT AND EXPANSION OF MARKETS FOR UNITED STATES
AGRICULTURAL COMMODITIES

SEC. 127. (a) * * *

(b) In carrying out the program established by this section, the
Secretary of Agriculture-

(1) shall take such action as may be necessary to ensure that
the program provides equal treatment to domestic and foreign
purchasers and users of United States agricultural commod-
ities and, the products thereof in any case in which the impor-
tation of a manufactured product made, in whole or in part,
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from a commodity or the product thereof made available for
export under this section would place domestic users of the
commodity or the product thereof at a competitive disadvan-
tage;

[(2) shall, to the extent that agricultural commodities and
the products thereof are to be provided to foreign purchasers
during any fiscal year, consider for participation all interested
foreign purchasers, giving priority to those who have tradition-
ally purchased United States agricultural commodities and the,
products thereof and who continue to purchase such commod-
ities and the products thereof on an annual basis in quantities
greater than the level of purchases in a previous representa-
tive period;]

(2) shall, to the extent that agricultural commodities and
products thereof are to be provided to foreign purchasers during
any fiscal year, consider for participation all interested foreign
purchasers, giving priority to those who-

(A) have traditionally purchased United States agricul-
tural commodities and the products thereof;

(B) who continue to purchase such commodities and the
products thereof on an annual basis in quantities greater
than the level of purchases in a previous representative
period; and

(C) who have either-
(i) non-discriminatory treatment (most-favored-nation

treatment); or
(ii) a negative trade balance with the United States.

SECTION 1224 OF THE AGRICULTURAL TRADE AND EXPORT POLICY
COMMISSION ACT

"TERMINATION

SEC:' 1224. The Commission shall terminate [sixty] ninety days
after the transmission of its final report to the President and Con-
gress.

EXPORT TRADING COMPANY ACT OF 1982

SEC. 105. REPORT ON EXPORT TRADING COMPANIES.
Nat later than one year after the date of the enactment of the

Export Enhancement Act of 1986 and annually thereafter, the Secre-
tary -of Commerce shall submit a report on certificates of review
issulegu'nder title III during the preceding year. The Secretary shall
submitreach report to the Committee on Foreign Affairs and the
Committee on the Judiciary of the House of Representatives and the
Committee on Banking, Housing, and Urban Affairs of the Senate.
The first such report shall include a summary of all the certificates
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issued after October 8, 1982, and shall provide an analysis of the
operating experiences of those certificate holders.

SECTION 4 OF THE BANK HOLDING COMPIANY ACT OF 1956

INTERESTS IN NONBANKING ORGANIZATIONS

SEc. 4. (a) *

(c) The prohibitions in this section shall not apply to any bank
holding company which is (i) a labor, agricultural, or horticultural
organization and which is exempt from taxation under section 501
of the Internal Revenue Code of 1954, or (ii) a company covered in
1970 more than 85 per centum of the voting stock of which was col-
lectively owned on June 30, 1968, and continuously thereafter, di-
rectly or indirectly, by or for members of the same family, or their
spouses, who are lineal descendants of common ancestors; and such
prohibitions shall not, with respect to any other bank holding com-
pany, apply to-

(1) · * *

(14) shares of any company which is an export trading com-
pany whose acquisition (including each acquisition of shares) or
formation by a bank holding company has not been disap-
proved by the Board pursuant to this paragraph, except that
such investments, whether direct or indirect, in such shares
shall not exceed 5 per centum of the bank holding company's
consolidated capital and surplus.

(A)(i) No bank holding company shall invest in an export
trading company under this paragraph unless the Board
has been given sixty days' prior written notice of such pro-
posed investment and within such period has not issued a
notice disapproving the proposed investment or extending
for up to another thirty days the period during which such
disapproval may be issued.

(iv) The Board may disapprove any proposed investment
only if-

(I) such disapproval is necessary to prevent unsafe
or unsound banking practices, undue concentration of
resources, decreased on unfair competition, or conflicts
or interest;

(II) the Board finds that such investment would
affect the financial or managerial resources of a bank
holding company to an extent which is likely to have
a materially adverse effect on the safety and sound-
ness of any subsidiary bank of such bank holding com-
pany, or

(III) the bank holding company fails to furnish the
information required under clause (iii).
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The Board may not disapprove a proposed investment solely
on the basis of the proposed assets to equity ratio of an
export trading company unless the proposed annual average
ratio is greater than 25 to 1.

(v) The Board may not impose, by regulation, a dollar
limit on the amount of goods which export trading compa-
nies may maintain in inventory; except that the Board may
impose, by order, a dollar limit on the amount of goods
which a particular export trading company may maintain
in inventory after such company has been operating for a
reasonable period of time if under the particular facts and
circumstances, it finds that such limit is necessary to pre-
vent risks that would affect the financial or managerial re-
sources of an investor bank holding company to an extent
.which is likely to have a materially adverse effect on the
safety and soundness of any subsidiary bank of such bank
holding company.

[(v)] (vi) Within three days after a decision to disap-
prove an investment, the Board shall notify the bank hold-
ing company in writing of the disapproval and shall pro-
vide a written statement of the basis for the disapproval.

[(vi)] (vii) A proposed investment may be made prior to
the expiration of the disapproval period if the Board issues
written notice of its intent not to disapprove the invest-
ment.

(F) For purposes of this paragraph-
(i) the term "export trading company" means a com-

pany which does business under the law of the United
States or any State, which is exclusively engaged in
activities related to international trade, and which is
organized and operated principally for purposes of ex-
porting goods or services produced in the United
States by that company, its affiliates, or unaffiliated
persons, or for purposes of facilitating the exportation
of goods or services produced in the United States by
unaffiliated persons by providing one or more export
trade services;

(ii) the term "export trade services" includes, but is
not limited to, consulting, international market re-
search, advertising, marketing, insurance (other than
acting as principal, agent or broker in the sale of in-
surance on risks resident or located, or activities per-
formed, in the United States, except for insurance cov-
ering the transportation of cargo from any point of
final destination outside the United States), product
research and design, legal assistance, transportation,
including trade documentation and freight forwarding,
a communication and processing of foreign orders to
and for exporters an foreign purchasers, warehousing,
foreign exchange, financing, and taking title to goods,
when provided in order to facilitate the export of
goods or services produced in the United States:
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(iii) the term "bank holding company" shall include
a bank which (I) is organized solely to do business with
other banks and their officers, directors, or employees;
(II) is owned primarily by the banks with which it does
business; and (III) does not do business with the gener-
al public. No such other bank, owning stock in a bank
described in this clause that invests in an export trad-
ing company, shall extend credit to an export trading
company in an amount exceeding at any one time 10
per centum of such other bank's capital and surplus;
[and]

(iv) the term "extension of credit" shall have the
same meaning given such term in the fourth para-
graph of section 23A of the Federal Reserve Act[.];

(v) an export trading company shall be treated as or-
ganized and operated principally for the purposes de-
scribed in clause (i) if that company derives more than
one-half of its revenues in each consecutive five-year
period from-

(I) the export of goods or services produced in the
United States by that company, its affiliates, or
unaffiliated persons, or

(II) from facilitating the export of goods or serv-
ices produced in the Untied States by unaffiliated
persons by providing one or more export trade serv-
ices; and

(vi) for the purpose of clause (v), revenues from third
party trade, and the value of goods and services taken
back by the export trading company as part of a coun-
tertrade transaction, shall be treated as export reve-
nues.

SECTION 23A OF THE FEDERAL RESERVE ACT

SEC. 23A. (a) RESTRICTIONS ON TRANSACTIONS WITH AFFILI-
ATES.- * * *

(d) EXEMPTIONS.,-The provisions of this section, except para-
graph (a)(4), shall not be applicable to-

(1) * * *

(6) purchasing assets having a readily identifiable and public-
ly available market quotation and purchased at that market
quotation or, subject to the prohibition contained in subsection
(a)(3), purchasing loans on a nonrecourse basis from affiliated
banks; [and]

(7) purchasing from an affiliate a loan or extension of credit
that was originated by the member bank and sold to the affili-
ate subject to a repurchase agreement or with recourse[.];
and
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(8) transactions with an affiliate which is an export trading
company, as defined in section 4(c)(14)(F)(i) of the Bank Holding
Company Act of 1965.

EXPORT-IMPORT BANK ACT OF 1945

e $ e $ * * *

SEC. 15. COMPETITIVE TIED AID FUND.
(a) FINDINGS.-The Congress finds that-

(1) tied and partially untied aid credits offered by other coun-
tries are being used in a predacious manner to distort competi-
tive markets and undercut American exporters;

(2) the predacious use of tied and partially untied aid credits
undermines export credit discipline under the Arrangement on
Guidelines for Officially Supported Export Credits established
through the Organization for Ecomomic Cooperation and Devel-
opment; and

(3) the establishment of a temporary Competitive Tied Aid
Fund in the Treasury of the United States which, in addition
to providing financing to United States exporters to combat the
predacious use of tied and partially untied aid credits by other
countries, can be used to target the export markets of countries
which exploit or abuse tied or partially untied aid credits for
commercial purposes and which impede progress in negotiating
greater discipline over the use of such credits, will facilitate ne-
gotiations to eliminate the use of such credits for commercial
purposes and will thereby help protect American exporters from
unfair and predacious official export competition.

(b) COMPETITIVE TIED AID FUND.-
(1) ESTABLISHMENT BY SECRETARY OF THE TREASURY.-In

order to provide a means for inducing other countries to pursue
negotiations on a comprehensive arrangement to restrict the use
of tied aid and partially untied aid credits for commercial pur-
poses, the Secretary of the Treasury shall establish a fund in
the Treasury of the United States to be known as the "Competi-
tive Tied Aid Fund'" consisting of such amounts as may be ap-
propriated to the Fund.

(2) USES OP THE FUND.-Amounts in the Fund may be used-
(A) to make available to United States exporters financ-

ing which is competitive with the advantageous financing
provided to their competitors from countries engaging in
predacious official export financing through the use of tied
or partially untied aid credits; and

(B) to supplement the financing of United States exports
to foreign markets which are actual or potential export
markets for any country-

(i) which engages in predacious official export fi-
nancing through the use of tied or partially untied aid
credits; and

(ii) which impedes negotiations to eliminate the use
of such credits for commercial purposes.
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(3) ADDITIONAL REQUIREMENTS.-In carrying out this section,
the Secretary-

(A) should avoid using the total amount in the Fund to:
provide financing for only I or 2 export projects;

(B) should seek to use amounts in the Fund to make fi:
nancing available only for United -States exports that
would be reasonably competitive in the absence of the pred-
atory export financing practices of the other country; and

(C) shall ensure that amounts in the Fund are used only
to assist exportation by persons described in paragraph (1),
(2), or (3) of section 238(c) of the Foreign Assistance Act of
1961 (22 U.S.C. 2198(c)).

(4) FUNCTIONS OF NATIONAL ADVISORY COUNCIL ON INTERNA-
TIONAL MONETARY AND FINANCIAL POLICIES.--

(A) APPROVAL OF FINANCING.-Amounts in the Fund may
be used only with the approval of a majority of the mem-
bers of the National Advisory Council on International
Monetary and Financial Policies.

(B) DuTIES.-It shall be the duty of the National Adviso-
ry Council to-

(i) establish policy and procedure guidelines for the
development, implementation, and coordination of the
programs carried out pursuant to this section and pur-
suant to the Trade and Development Enhancement Act
of 1983;

(ii) oversee the operation of those programs;
(iii) recommend improvements in the manner in

which those programs are carried out;
(iv) encourage private financial institutions to par-

ticipate in those programs; and
(v) develop a system, incorporating both public and

private sources of information, for monitoring the use
of tied and partially untied aid credits by foreign gov-
ernments.

(C) SPECIFIC REQUIREMENTS.-In connection with the es-
tablishment of policy and procedure guidelines pursuant to
subparagraph (B)(i), the National Advisory Council shall-

(i) recommend procedures which would assure that if
an application is submitted to the Export-Import Bank
for assistance under subsection (b)(2)(A) of this section
or under the Trade and Development Enhancement Act
of 1983, the application can be processed and the assist-
ance made available within 30 calendar days after the
application is submitted;

(ii) establish a policy with regard to-
(I) the degree to which proof is required, in order

to receive assistance under subsection (b)(2)(A) of
this section or under the Trade and Development
Enhancement Act of 1983, that a foreign offer of a
tied or partially untied aid credit has been made
or (on the basis of past practice or a course of deal-
ing) can reasonably be expected; and

(II) the time at which and the manner in which
evidence of such offer shall be submitted;
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(iii) devise a method for determining the number of
American jobs which will be created or retained
through assistance from the Fund, and give such factor
consideration in making assistance available; and

(iv) describe the method of publicizing the availabil-
ity of financing under this section and under the Trade
and Development Enhancement Act of 1983, and the
terms and conditions under which such assistance is
available to both large and small exporters.

(c) DEFINITIONS.-For purposes of this section-
(1) TIED AID AND PARTIALLY UNTIED AID CREDIT.-The terms

"tied aid credit" and "partially untied aid credit" mean any of-
ficial credit which has a grant element greater than zero per-
cent, as determined by the Development Assistance Committee
of the Organization for Economic Cooperation and Develop-
ment, and which is, in fact or in effect, tied to-

(A) the procurement of goods or services from the donor
country, in the case of tied aid credit; or

(B) the procurement of goods or services from a restricted
number of countries, in the case of partially untied aid
credit.

(2) SECRETARY.-The term "Secretary" means the Secretary of
the Treasury.

(3) FunD.-The term "Fund" means the Competitive Tied Aid
Fund established pursuant to subsection (b)(1).

(4) NATIONAL ADVISORY COUNCIL.-The term "National Advi-
sory Council" means the National Advisory Council on Interna-
tional Monetary and Financial Policies.

(d) REPORT TO CONGRESS.-The Secretary shall transmit to the
Congress, on a quarterly basis, a report setting forth the activities
carried out under this section. Each such report shall include-

(1) information on applications used by the Secretary for
making assistance available under subsection (b)(2);

(2) information on the disposition of such applications;
(3) an identification of the foreign governments whose behav-

ior the Secretary is trying to influence by the use of such assist-
ance, and an explanation of why the assistance involved is
deemed likely to influence that behavior;

(4) evidence that clearly demonstrates that assistance under
subsection (b)(2) has been used for the purposes of this section;

(5) information on any progress that has been made in negoti-
ations on agreements within the Organization for Economic Co-
operation and Development to limit the use of tied aid credits
and partially untied aid credits;

(6) information on the extent to which tied aid credits and
partially untied aid credits are being used at the time of such
report by major trading countries within such Organization, the
terms of any such credits, and the market sectors with respect to
which such credits are being used; and

(7) information on the extent -to which assistance under this
section has been effective-

(A) in discouraging the use of tied aid credits and par-
tially untied aid credits for commercial purposes by other
countries; and
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(B) in helping to protect United States exporters from
unfair and predacious official export competition.

(e) AUTHORIZATION OF APPROPRIATIONS.-There is authorized to
be appropriated to the Fund for the fiscal year beginning on October
1, 1986, $300,000,000. Such sums shall remain available until ex-
pended.

(f) EXPORT-IMPORT BANK. -
(1) IMMEDIATE IMPLEMENTATION.-Until such time as the

funds authorized to be appropriated under subsection (e) become
available for expenditure, the Bank shall make aggressive use
of the Bank's authority to offer tied aid credits, in accordance
with any recommendation of the Secretary of the Treasury as to
how such credits could most effectively and efficiently promote
the purposes of this section.

(2) SUBSEQUENT REIMBURSEMENT.-The Bank shall be reim-
bursed for the cost of any tied aid credits the Bank authorizes
pursuant to this subsection from the appropriated funds author-
ized by this section, when such funds become available.

(g) TERMINATION OF MIXED CREDIT PROGRAMS.-The authorities,
contained in this section and in the Trade and Development En-
hancement Act of 1983 shall cease to be effective upon a certifica-
tion by the Secretary of the Treasury to the Congress that a majority
of the members of the National Advisory Council have determined
that-

(1) the United States has reached an agreement with the gov-
ernments of the other member countries of the Organization for
Economic Cooperation and Development which ends abuse of
tied and partially untied aid credits in pursuit of national com-
mercial benefits; and

(2) those governments are honoring the terms of that agree-
ment.

TRADE AND DEVELOPMENT ENHANCEMENT ACT OF 1983

ESTABLISHMENT OF A TIED AID CREDIT PROGRAM IN THE AGENCY FOR
INTERNATIONAL DEVELOPMENT

SEC. 645. (a)

(d) The Administrator of the Agency for International Develop-
ment may draw on Economic Support Funds [allocated for Com-
modity Import Programs] to finance a tied aid credit activity.

IMPLEMENTATION

SEC. 646. (a)(1) The National Advisory Council on International
Monetary and Financial Policies shall coordinate the implementa-
tion of the tied aid credit programs authorized by sections 644 and
645.

(2) No financing may be approved under the tied aid credit pro-
grams authorized by section 644 or section 645 [without the unani-
mous consent of the members of the National Advisory Council on
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International Monetary and Financial Policies.] unless a majority
of the members of the National Advisory Council on International
Monetary and Financial Policies approve the financing.

* * * * * * *

EXPORT ADMINISTRATION ACT OF 1979
* * $ * * * *

GENERAL PROVISIONS

"SEC. 4. (a) TYPES OF LICENSES.-Under such conditions as may be
imposed by the Secretary which are consistent with the provisions
of 'tlis Act, the Secretary may require any of the following types of
export licenses:

(1) A validated license, authorizing a specific export, issued
pursuant to an application by the exporter.

(2) Validated licenses authorizing multiple exports, issued
pursuant to an application by the exporter, in lieu of an indi-
vidual validated license for each such export, including, but
not limited to the following:

(A) A distribution license, authorizing exports of goods to
approved distributors or users of the goods in countries
other than controlled countries (except the People's Repub-
lic of China). The Secretary shall grant the distribution li-
cense primarily on the basis of the reliability of the appli-
cant and foreign consignees with respect to the prevention
of diversion of goods to controlled countries. The Secretary
shall have the responsibility of determining, with the as-
sistance of all appropriate agencies, the reliability of appli-
cants and their immediate consignees. The Secretary's de-
termination shall be based on appropriate investigations of
each applicant and periodic reviews of licensees and their
compliance with the terms of licenses issued under this
Act. Factors such as the applicant's products or volume of
business, or the consignees's geographic location, sales dis-
tribution area, or degree of foreign ownership, which may
be relevant with respect to individual cases, shall not be
determinative in creating categories or general criteria for
the denial of applications or withdrawal of a distribution
license.

* e * * * * *

NATIONAL SECURITY CONlTROLS

SEC. 5. (a) AUTHORITY.-(1) e * *

*, $ * * @ * * *

(4) No authority or permission to reexport any goods subject to the
jurisdiction of the United States may be required-

(A) to or from any country which maintains export controls
on such goods cooperatively with the United States pursuant to
the agreement of the group known as the Coordinating Commit-
tee or pursuant to an agreement described in subsection (k) of
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this section, except that the Secretary may require a license for
the reexport of such goods to such end users as the Secretary
may specify by regulation, or

(B) from any country when the goods to be reexported are in-
corporated in other goods and-

(i) do not exceed $10,000 in value, and
(ii) do not constitute more than 20 percent of the value of

the goods in which they are incorporated.

(b) POLICY TOWARD INDIVIDUAL COUNTRIES.-(1) * * *

[(2) No authority or permission to export may be required under
this section before goods or technology are exported in the case of
exports to a country which maintains export controls on such goo4s
or technology cooperatively with the United States pursuant to the
agreement of the group known as the Coordinating Committee, if
the goods or technology is at such a level of performance character-
istics that the export of the goods or technology to controlled coun-
tries requires only notification of the participating governments of
the Coordinating Committee.]

(2) No authority or permission to export may be required under
this section for the export to any country other than a controlled
country of any goods or technology which is at such a level of per-
formance characteristics that the export of the goods or technology,
were it made pursuant to the agreement of the group known as the
Coordinating Committee, would require only notification of partici-
pating governments of the Committee. The Secretary may require
any person exporting any such goods or technology to a country
other than a controlled country to notify the Department of Com-
merce of those exports.

(C) CONTROL LIST.-(1) * * *

(3) The Secretary shall [review] conduct partial reviews of the
list established pursuant to this subsection at least once each
[year] calendar quarter in order to carry out the policy set forth
in section 3(2)(A) of this Act and the provisions of this section, and
shall promptly make such revisions of the list as may be necessary
after each such review. Before beginning each [annual] quarterly
review, the Secretary shall publish notice of that [annual] review
in the Federal Register. The Secretary shall provide an opportunity
during [such] each review for comment and the submission of
data, with or without oral presentation, by interested Government
agencies and other affected or potentially affected parties. The Sec-
retary shall publish in the Federal Register any revisions in the
list, with an explanation of the reasons for the revisions. TheSec-
retary shall further assess, as part of [such] each review; the
availability from sources outside the United States of goods and
technology comparable to those subject to export controls imposed
under this section. All goods and technology on the list shall'be re-
viewed at least once each year.

(4) The Secretary, in consultation with the Secretary of Defense,
shall, on the basis of subsections (b)(2), f, (g), and (m) of this sec-
tion, and on the basis of such other criteria and procedures as the
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Secretary, in consultation with the Secretary of Defense, considers
appropriate, identify those goods subject to export controls under
this section which contribute least directly to the military potential
of any controlled country and which in the aggregate constitute ap-
proximately 40 percent of all goods subject to export controls under
this section. The goods so identified shall include all medical in-
struments and equipment, and goods so widely available to the gen-
eral public in retail outlets that the export controls on those goods
are rendered ineffective in achieving their purpose. The number of
goods subject to export controls under this section shall be deter-
mined on the basis of Schedule B of the Statistical Classification of
Domestic and Foreign Commodities Exported by the United States
(as issued by the Bureau of the Census). The Secretary shall submit
to the Congress and to the Coordinating Committee, within 1 year
after the date of the enactment of this subsection, a list of the goods
identified under the first sentence (by the Schedule B number re-
ferred to in the third sentence), together with the total number of
goods subject to export controls under this section. Notwithstanding
any other provision of this Act, of the total number of goods subject
to export controls under this section (as submitted under the preced-
ing sentence)-

(A) 10 percent of such goods, as identified by the Secretary at
the time the list is submitted, shall, 90 days after the date of
submission of the list, no longer be subject to export controls
under this section and shall, at the end of that 90-day period,
be removed from the control list;

(B) an additional 10 percent of such goods, as identified by
the Secretary at the time the list is submitted, shall, 1 year
after the end of the 90-day period referred to in subparagraph
(A), no longer be subject to export controls under this section
and shall, at the end of that 1-year period, be removed from the
control list; and

(C) an additional number of such goods, constituting approxi-
mately 20 percent of such goods shall, 2 years after the end of
the 90-day period referred to in subparagraph (A), no longer be
subject to export controls under this section and shall, at the
end of that 2-year period, be removed from the control list,

except to the extent a law is enacted retaining export controls on
any goods referred to in subparagraph (A), (B), or (C), as the case
may be.

(d) MILITARILY CRITICAL TECHNOLOGIES.-(1) * * *
e * * * * * *

(5) The Secretary of Defense shall establish a procedure for re-
viewing the goods and technology on the list of militarily critical
technologies Cat least annuallyl on an ongoing basis for the pur-
pose of removing from the list of militarily critical technologies
any goods or technology that are no longer militarily critical. The
Secretary of Defense may add to the list of militarily critical tech-
nologies and good or technology that the Secretary of Defense de-
termines is militarily critical, consistent with the provisions of
paragraph (2) of this subsection. If the Secretary and the Secretary
of Defense disagree as to whether any change in the list of militari-
ly critical technologies by the addition or removal of a good or tech-
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nology should also be made in the control list, consistent with the
provisions of the fourth sentence of paragraph (4) of this subsect
tion, the President shall resolve the disagreement.

(f) FOREIGN AVAILABILITY.-(1) The Secretary, in consultation
with the Secretary of Defense and other appropriate Government
agencies and with appropriate technical advisory committees estab,
lished pursuant to subsection (h) of this section, shall review, on a
continuing basis, the availability, to countries to which exports are
controlled under this section, from sources outside the United
States, including sources within any such country and, including
countries which participate with the United States in multilateral
export controls, of any goods or technology the export of which re-
quires a validated license under this section. In any case in which
the Secretary determines, in accordance with procedures and crite-
ria which the Secretary shall by regulation establish, that any such
goods or technology are available in fact to [controlled countries]
a country to which exports are controlled under this section from
such sources in sufficient quantity and of comparable quality so
that the requirement of a validated license for the export of such
goods or technology is or would be ineffective in achieving the pur-
pose set forth in subsection (a) of this section, the Secretary may
not, after the determination is made, require a validated license for
the export of such goods or technology to that country during the
period of such foreign availability, unless the President determines
that the absence of export controls under this section would prove
detrimental to the national security of the United States. In any
case in which the President determines that export controls under
this section must be maintained notwithstanding foreign availabil-
ity, the Secretary shall publish that determination together with a
concise statement of its basis, and the estimated economic impact
of the decision.

(3) The Secretary shall make a foreign availability determination
under paragraph (1) or (2) on the Secretary's own initiative or upon
receipt of an allegation from an export license applicant that such
availability exists. In making any such determination, the Secre-
tary shall accept the representations of applicants made in writing
and supported by reasonable evidence, unless such representations
are contradicated by reliable evidence, including scientific or physi-
cal examination, expert opinion based upon adequate factual infor-
mation, or intelligence information. In a case in which an allega-
tion is received from an export license applicant, the Secretary shall
respond in writing to the applicant, and publish in the Federal Reg-
ister, within 30 days after receipt of the allegation, that-

(A) the foreign availability does exist and the requirement of
a validated license has been removed or the applicable steps are
being taken under paragraph (4) or (5);

(B) the foreign availability may exist but further examination
of the issue is necessary in order to make a determination,;: or

(C) the foreign availability does not exist.
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In the case in which subparagraph (B) applies, the Secretary shall,
within 6 months after the initial response and publication, respond
in writing to the applicant and publish in the Federal Register,
that-

(i) the foreign availability does exist and the requirement of a
validated license has been removed or the applicable steps are
being taken under paragraph (4) or (5); or

(ii) the foreign availability does not exist.
In any case in which the'publication is not made within that 6-
month period, the Secretary may not require a license for the export
of the goods or technology with respect to which the foreign avail-
ability allegation was made. In making determinations of foreign
availability, the Secretary may consider such factors as cost, reli-
ability, the availability and reliability of spare parts and the cost
and quality thereof, maintenance programs, durability, quality of
end products produced by the item proposed for export, and scale of
production. For purposes of this paragraph, "evidence" may in-
clude such items as foreign manufacturers' catalogues, brochures,
or operation or maintenance manuals, articles from reputable
trade publications, photographs, and depositions based upon eye-
witness accounts.

(4) In any case in which export controls are maintained under
this:section with respect to controlled countries (other than the Peo-
ple's Republic of China) notwithstanding foreign availability, on ac-
count of a determination by the President that the absence of the
controls would prove detrimental to the national security of the
United States, the President shall actively pursue negotiations
with the governments of the appropriate foreign countries for the
purpose of eliminating such availability. If, within 6 months after
the President's determination, the foreign availability has not been
eliminated, the Secretary may not, after the end of that 6-month
period, require a validated license for the export of the goods or
technology involved. The President may extend the 6-month period
described in the preceding sentence for an additional period of 12
months if the President certifies to the Congress that the negotia-
tions involved are progressing and that the absence of the export
control involved would prove detrimental to the national security
of the United States. Whenever the President has reason to believe
goods or technology subject to export control for national security
purposes by the United States may become available from other
countries to controlled countries and that such availability can be
prevented or eliminated by means of negotiations with such other
countries, the President shall promptly initiate negotiations with
the governments of such countries to prevent such foreign avail-
ability.

(5) In any case in which export controls on goods or technology are
maintained under this section with respect to the People's Republic
of China or any other country other than a controlled country not-
withstanding foreign availability to that country, on account of a
determination of the President that the absence of the controls
would prove detrimental to the national security of the United
States, the Secretary of State shall actively pursue negotiations
uinder subsection (k) with the government of the country involved.
Oiie goal of such negotiations shall be to secure the cooperation of
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that country in imposing and enforcing export controls, comparabk
·to those imposed under this section, on the export of the goods. or
· technology with respect to which there is foreign availability to that
country. If an agreement is reached pursuant to such negotiations
and the Secretary of State determines, 1 year .after the country in-
volved has maintained such export controls, that such controls are
comparable to those imposed under this section, Secretary may not,
while that determination is effective, require a validated license for
the export of the goods or technology involved to that country.

[(5)](6) The Secretary shall establish in the Department of Com-
merce an Office of Foreign Availability which, in the fiscal year
1985, shall be under the direction of the Assistant Secretary of
Commerce for Trade Administration, and, in the fiscal year 1986
and thereafter, shall be under the direction of the Under Secretary
of Commerce for Export Administration. The Office shall be re-
sponsible for gathering and analyzing all the necessary information
in order for the Secretary to make determinations of foreign avail.
ability under this Act. The Secretary shall make available to the
Committee on Foreign Affairs of the House of Representatives and
the Committee on Banking, Housing, and Urban Affairs of the
Senate at the end of each 6-month period during a fiscal year infor-
mation on the operations of the Office, and on improvements in the
Government's ability to assess foreign availability, during the 6-
month period, including information on the training of personnel,
the use of computers, and the use of Foreign Commercial Service
officers. Such information shall also include a description of repre-
sentative determinations made under this Act during the 6-month
period that foreign availability did or did not exist (as the case may
be), together with an explanation of such determinations.

[(6)](7) Each department or agency of the United States with re-
sponsibilities with respect to export controls, including intelligence
agencies, shall, consistent with the protection of intelligence
sources and methods, furnish information to the Office of Foreign
Availability concerning foreign availability of goods and technology
subject to export controls under this Act, and such Office, upon re-
quest or where appropriate, shall furnish to such departments and
agencies the information it gathers and receives concerning foreign
availability.

[(7)] (8) The Secretary shall issue regulations with respect to de-
terminations of foreign availability under this Act not later than 6
months after the date of the enactment of the Export Administra-
tion Amendments Act of 1985.

(h) TECHNICAL ADVISORY COMMITTEES.-(1) * *

(6) Whenever a technical advisory committee certifies to the Sec-
retary that goods or technology with respect to which such commit-
tee was appointed have become available in fact, to [controlled
countries] a country to which exports are controlled under this sec-
tion, from sources outside the United States, including sources
within any such country and including countries which partici-
pate with the United States in multilateral export controls, in suf-
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fiient quantity and of comparable quality so that requiring a vali-
dated license for the export of such goods or technology would be
ineffective in achieving the purpose set forth in subsection (a) of
this section, the technical advisory committee shall submit that
certification to the Congress at the same time the certification is
made to the Secretary, together with the documentation for the
certification. The Secretary shall investigate the foreign availabil-
ity so certified and, not later than 90 days after the certification is
made, shall submit a report to the technical advisory committee
and the Congress stating that-

(A) the Secretary has removed the requirement of a validat-
ed license for the export of the goods or technology to the coun-
try involved, on account of the foreign availability,

(B) the Secretary has recommended to the President that ne-
gotiations be conducted to eliminate the foreign availability,
[or] in a case in which foreign availability exists to controlled
countries (other than the People 's Republic of China),

(C) negotiations in accordance with subsection (f)(5) are being
conducted in the case of foreign availability to the People 's Re-
public of China or any other country other than a controlled
country, or

[(C)] (D) the Secretary has determined on the basis of the
investigation that the foreign availability does not exist.

To the extent necessary, the report may be submitted on a classi-
fi6d basis. In any case in which the Secretary has recommended to
the President that negotiations be conducted to eliminate the for-
eign availability, the President shall actively pursue such negotia-
tions with the governments of the appropriate foreign countries. If,
within 6 months after the Secretary submits such report to the
C6ngress, the foreign availability has not been eliminated, the Sec-
retary may not, after the end of that 6-month period, require a
validated license for the export of the goods or technology involved.
The President may extend the 6-month period described in the pre-
ceding sentence for an additional period of 12 months if the Presi-
dent certifies to the Congress that the negotiations involved are
progressing and that the absence of the export control involved
would prove detrimental to the national security of the United
States.

(i) MULTILATERAL EXPORT CONTROLS.-The President shall enter
into negotiations with the governments participating in the group
known as the Coordinating Committee (hereinafter in this subsec-
tion referred to as the "Committee") with a view toward accom-
plishing the following objectives:

(1) Agreement to publish the list of items controlled for
export by agreement of the Committee, together with all notes,
understandings, and other aspects of such agreement of the
Committee, and all changes thereto.

(2) Agreement to hold periodic meetings with high-level rep-
resentatives of such governments, for the purpose of discussing
export control policy issues and issuing policy guidance to the
Committee.

(3) Agreement on more effective procedures for enforcing the
export controls agreed to by the members of the Committee.
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(4) Agreement to enhance full compliance by all parties with
the export controls inposed by agreement of the Committee
through the establishment of appropriate mechanisms.

(5) Agreement to improve the International Control List and
minimize the approval of exceptions to that list, strengthen en-
forcement and cooperation in enforcement efforts, provide suf-
ficient funding for the Committee, and improve the structure
and function of the Secretariat of the Committee by upgrading
professional staff, translation services, data base maintenance,
communications, and facilities.

(6) Agreement to coordinate the systems of export control
documents used by the participating governments in order to
verify effectively the movement of goods or technology subject
to controls by the Committee from the country of any such
government to any other place.

(7) Agreement to establish uniform, adequate criminal and
civil penalties to deter more effectively diversions of items con-
trolled for export by agreement of the Committee.

(8) Agreement to increase on-site inspections by national en-
forcement authorities of the participating governments to
ensure that end users who have imported items controlled for
export by agreement of the Committee are using such items for
the stated end uses, and that such items are, in fact, under the
control of those end users.

(9) Agreement to strengthen the Committee so that it func-
tions effectively in controlling export trade in a manner that
better protects the national security of each participant to the
mutual benefit of all participants.

For purposes of reviews of the list referred to in paragraph (1), the
President shall include as part of the United States delegation to
the Coordinating Committee representatives of industry who are
knowledgeable with respect to the items being reviewed.

(r) AVAILABILITY DEFINED.-For purposes of subsections (d), (p,
and (h) of this section, the term "available in fact to controlled
countries' includes availability of any goods or technology in any
country--

(1) from which the goods or technology is not restricted for
export to any controlled country; or

(2) in which such export restrictions are determined by the
Secretary of Commerce to be ineffective.

SHORT SUPPLY CONTROLS

SEC. 7. (a)

(d) DOMESTICALLY PRODUCED CRUDE OIL.--[(1) Notwithstanding
any other provision of this Act and notwithstanding subsection (u)
of section 28 of the Mineral Leasing Act of 1920 (30 U.S.C. 185, no
domestically produced crude oil transported by pipeline over right-
of-way granted pursuant to section 203 of the Trans-Alaska Pipe-
line Authorization Act (43 U.S.C. 1652) (except any such crude oil
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which (A) is exported to an adjacent foreign country to be refined
and consumed therein in exchange for the same quantity of crude
oil being exported from that country to the United States; such ex-
change must result through convenience or increased efficiency of
transportation in lower prices for consumers of petroleum products
in the United States as described in paragraph (2)(A)(ii) of this sub-
section, or (B) is temporarily exported for convenience or increased
efficiency of transportation across parts of an adjacent foreign
country and reenters the United States) may be exported from the
United States, or any of its territories and possessions, subject to
paragraph (2) of this subsection.] (1) No domestically produced
crude oil may be exported from the United States, subject to para-
graph (2) of this subsection. The prohibition contained in the preced-
ing sentence shall not apply to-

(A) crude oil which is exported to an adjacent foreign country
to be refined and consumed in that country in exchange for the
same quantity of crude oil being exported from that country to
the United States; except that, with respect to domestically pro-
duced crude oil transported by pipeline over rights-of-way grant-
ed pursuant to section 203 of the Trans-Alaska Pipeline Author-
ization Act (43 US.C. 1652), such exchange must result through
convenience or increased efficiency of transportation in lower
prices for consumers of petroleum products in the United States
as described in paragraph (2)(A)(ii) of this subsection, or

(B) crude oil which is temporarily exported for convenience or
increased efficiency of transportation across parts of an adja-
cent foreign country and reenters the United States.

* * * * 8 * *

ENFORCEMENT

SEC. 12. (a) GENERAL AUTHORITY.-(1) * * *
(2)(A) * * *
(B) An officer of the United States Customs Service may do the

following in carrying out enforcement authority under this Act:
(i) Stop, search, and examine a vehicle, vessel, aircraft, or

person on which or whom such officer has reasonable cause to
suspect there are any goods or technology that has been, is
being, or is about to be exported from the United States in vio-
lation of this Act.

(ii) Search any package or container in which such officer
has reasonable cause to suspect there are any goods or technol-
ogy that has been, is being, or is about to be exported from the
United States in violation of this Act.

(iii) Detain (after search) or seize and secure for trial any
goods or technology on or about such vehicle, vessel, aircraft,
or person, or in such package or container, if such officer has
probable cause to believe the goods or technology has been, is
being, or is about to be exported from the United States in vio-
lation of this Act.

(iv) Make arrests without warrant for any violation of this
Act committed in his or her presence or view or if the officer
has probable cause to believe that the person to be arrested
has committed or is committing such a violation.
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The arrest authority conferred by clause (iv) of this subparagraph
is in addition to any arrest authority under other laws. The Cus-
toms Service may not seize or detain for more than 10 days any
shipment of goods or technology which the Secretary has determined
are eligible for export under a general license under section 4(a)(3).,

(6) Notwithstanding any other provision of law, the United States'
Customs Service may expend in the enforcement of export controls
under this Act not more than [$12,000,000 in the fiscal year 1985
and not more than $14,000,000 in the fiscal year 1986.] $14,000,000
in the fiscal year 1987 and $14,000,000 in the fiscal year 1988.

ANNUAL REPORT

SEC. 14. (a) CONTENTS.-Not later than December 31 of each year,
the Secretary shall submit to the Congress a report on the adminis-
tration of this Act during the preceding fiscal year. All agencies
shall cooperate fully with the Secretary in providing information
for such report. Such report shall include detailed information with
respect to-

(1) * * *

(8) actions taken in compliance with section [5(f)(5);] 5(f)(6);
O e a a a
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AUTHORIZATION OF APPROPRIATIONS

SEC. 18. (a) * **
[(b) AUTHORIZATION.-There are authorized to be appropriated to

the Department of Commerce to carry out the purposes of this
Act-

[(1) $24,600,000 for the fiscal year 1985, of which $8,712,000
shall be available only for enforcement, $1,851,000 shall be
available only for foreign availability assessments under sub-
sections (f) and (h)(6) of section 5 of this Act, and $14,037,000
shall be available for all other activities under this Act;

[(2) $29,382,000 for the fiscal year 1986, of which $9,243,000
shall be available only for enforcement, $2,000,000 shall be
available only for foreign availability assessments under sub-
sections (f) and (h)(6) of section 5 of this Act, and $18,139,000
shall be available for all other activities under this Act; and

[(3) such additional amounts for each of the fiscal years
1985 and 1986 as may be necessary for increases in salary, pay,
retirement, other employee benefits authorized by law, and
other nondiscretionary costs.]

.(b) AuTHOR=ZATION.-There are authorized to be appropriated to
the Department of Commerce to carry out the purposes of this Act-

(1) $40,935,000 for the fiscal year 1987, of which $12,746,000
shall be available only for enforcement, $2,000,000 shall be
available only for foreign availability assessments under subsec-
tions (/f and (h)(6) of section 5, and $26,189,000 shall be avail-
able for all other activities under this Act;

(2) $40,935,000 for the fiscal year 1988, of which $12,746,000
shall be available only for enforcement, $2,000,000 shall be
available only for foreign availability assessments under subsec-
tions (19 and (h)(6) of section 5, and $26,189,000 shall be avail-
able for all other activities under this Act; and

(3) such additional amounts for each of the fiscal years 1987
and 1988 as may be necessary for increases in salary, pay, retire-
'ment, other employee benefits authorized by law, and other non-
discretionary costs.

· * * 4 * * *

FOREIGN ASSISTANCE ACT OF 1961

PART I

CHAPTER 2-OTHER PROGRAMS
$ $$ # *
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TITLE IV-OVERSEAS PRIVATE
INVESTMENT CORPORATION

SEC. 235. ISSUING AUTHORITY, DIRECT INVESTMENT FUND AND RE-
SERVES.-(a)(1) The maximum contingent liability outstanding at
any one time pursuant to insurance issued under section 234(a)
shall not exceed $7,500,000,000.

(5) Subject to paragraphs (2), (8), and (4), the Corporation shall
issue at least $200,000,000 in guaranties under section 234(b) in each
fiscal year, to the extent that there are eligible projects which meet
the Corporation 's criteria for such guaranties.

[(5)] (6) The authority of section 234 (a) and (b) shall continue
until September 30, 1988.

(b) There shall be established a revolving fund, known as the
Direct Investment Fund, to be held by the Corporation. Such fund
shall consist initially of amounts made available under section 232,
shall be available for the purposes authorized under section 234(c),
shall be charged with realized losses and credited with realized
gains and shall be credited with such additional sums as may be
transferred to it under the provisions of section 236. The Corpora-
tion shall transfer to the Fund in the fiscal year 1982, and in each
fiscal year thereafter-

(1) at least 10 per centum of the net income of the Corpora-
tion for the preceding fiscal year, and

(2) all amounts received by the Corporation during the pre-
ceding fiscal year as repayment of principal and interest on
loans made under section 234(c), to the extent such amounts
have not been expended or obligated before the effective date
of the Overseas Private Investment Corporation Amendments
Act of 1981[,].

[and the Corporation shall use the funds so transferred to make
loans under section 234(c) to the extent that there are eligible
projects which meet the Corporation's criteria for funding:] The
Corporation shall make loans in amounts of not less than
$25,000,000 under section 234(c) in each fiscal year, to the extent
that there are eligible projects which meet the Corporation's criteria
for such loans: Provided, however, That loans from the Direct In-
vestment Fund are authorized for any fiscal year only to the extent
or in such amounts as provided in advance in appropriation Acts.

PART III

CHAPTER 3-MISCELLANEOUS PROVISIONS

SEC. 661. TRADE AND DEVELOPMENT PROGRAM.-(a) * *
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(b) The purposes of this section shall be carried out by the Trade
and Development Program, which shall be a separate component
agency of the International Development Cooperation Agency. The
Trade and Development Program shall not be an agency within the
Agency for International Development or any other component
agency of the International Development Cooperation Agency.

[(b)](c) There are authorized to be appropriated to the President
for purposes of this section, in addition to funds otherwise available
for such purposes, $20,000,000 for the fiscal year 1986 and
[$20,000,000] $25,000,000 for the fiscal year 1987.

SECURITIES EXCHANGE ACT OF 1934

[FOREIGN CORRUPT PRACTICES BY ISSUERS

[SEC. 30A. (a) It shall be unlawful for any issuer which has a
class of securities registered pursuant to section 12 of this title or
which is required to file reports under section 15(d) of this title, or
for any officer, director, employee, or agent of such issuer or any
stockholder thereof acting on behalf of such issuer, to make use of
the mails or any means or instrumentality of interstate commerce
corruptly in furtherance of an offer, payment, promise to pay, or
authorization of the payment of any money, or offer, gift, promise
to give, or authorization of the giving of anything of value to-

(1) [any foreign official for purposes of-
[(A) influencing any act or decision of such foreign offi-

cial in his official capacity, including a decision to fail to
perform his official functions; or

[(B) inducing such foreign official to use his influence
with a foreign government or instrumentality thereof to
affect or influence any act or decision of such government
or instrumentality,

in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person;

[(2) any foreign political party or official thereof or any can-
didate for foreign political office for purposes of-

[(A) influencing any act or decision of such party, offi-
cial, or candidate in its or his official capacity, including a
decision to fail to perform its or his official functions; or

[(B) inducing such party, official, or candidate to use its
or his influence with a foreign government of instrumen-
tality thereof to affect or influence any act or decision of
such government or instrumentality,

in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person; or

[(3) any person, while knowing or having reason to know
that all or a portion of such money or thing of value will be
offered, given, or promised, directly or indirectly, to any for-
eign official, or promised, directly or indirectly, to any foreign
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official, to any foreign political party or official thereof, or to
any candidate for foreign political office, for purposes of-

[(A) influencing any act or decision of such foreign offi-
cial, political party, party official, or candidate in his or its
official capacity, including a decision to fail to perform his
or its official functions; or

[(B) inducing such foreign official, political party, party
official, or candidate to use his or its influence with a for-
eign government or instrumentality thereof to affect or in-
fluence any act or decision of such government or instru-
mentality,

in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person.

[(b) As used in this section, the term "foreign official"
means any officer or employee of a foreign government or any
department, agency, or instrumentality thereof, or any person
acting in an official capacity for or on behalf of such govern-
ment or department, agency, or instrumentality. Such term
does not include any employee of a foreign government or any
department, agency, or instrumentality. Such term does not in-
clude any employee of a foreign government or any depart-
ment, agency, or instrumentality thereof whose duties are es-
sentially ministerial or clerical.l

PROHIBITED FOREIGN TRADE PRACTICES BY ISSUERS

SEC. 30A. (a) PROHIBITION.-It shall be unlawful for any issuer
which has a class of securities registered pursuant to section 12 of
this title or which is required to file reports under section 15(d) of
this title, or any officer, director, or employee of such issuer or any
stockholder thereof acting on behalf of such issuer, to make use of
the mails or any means of instrumentality of interstate commerce,
corruptly to offer, pay, promise to pay, or authorize the payment of
any money, or to offer, give, promise to give, or authorize the giving
of anything of value to-

(A) any foreign official for purposes of-
(i) influencing any act or decision of such foreign official

in his official capacity, or inducing such foreign official to
do or omit any act in violation of his legal duty as a for-
eign official; or

(ii) inducing such foreign official to use his influence
with a foreign government or instrumentality thereof to
affect or influence any act or decision of such government
or instrumentality,

in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person, including the
procurement of legislative, judicial, regulatory, or other action
in seeking more favorable treatment by a foreign government; or

(B) any foreign political party or official thereof or any candi-
date for foreign political office for purposes of-

(i) influencing any act or decision of such party, official,
or candidate in its or his official capacity, or inducing such
party, official, or candidate to do or omit any act in viola-
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tion of its or his legal duty as such a political party, offi-
cial, or candidate; or

(ii) inducing such party, official, or candidate to use its
or his influence with a foreign government or instrumental-
ity thereof to affect or influence any act or decision of such
government or instrumentality,

in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person, including the
'procurement of legislative, judicial, regulatory, or other action
in seeking more favorable treatment by a foreign government.

(2) It shall be unlawful for any issuer described in paragraph (1),
or any officer, director, or employee of such issuer or any stockholder
thereof acting on behalf of such issuer, to make use of the mails or
any means or instrumentality of interstate commerce, with knowl-
edge that a third party will offer, pay, promise, or give anything of
value-

(A) to any foreign official for any purpose set forth in para-
graph (1)(A), or

(B) to any foreign political party of official thereof or any
candidate for foreign political office for any purposes set forth
in paragraph (1)(B),

(3) It shall be unlawful for any issuer described in paragraph (1),
or any officer, director, or employee of such issuer or stockholder
thereof acting on behalf of such issuer, to make use of the mails or
ainy means or instrumentality of interstate commerce, with reckless
disregard that a third party will offer, pay, promise, or give any-
thing of value-

(A) to any foreign official for any purpose set forth in para-
graph (1)(A); or

(B) to any foreign political party of official thereof or any
candidate for foreign political office for any purpose set forth in
paragraph (1)(B),

in furtherance of such offer, payment, promise, or gift. Any issuer
who violates this paragraph shall be subject to a civil penalty of
$10,000 imposed by the Commission.

K4)(A) for purposes of paragraph (2), a person has "knowledge"

(i) that person is aware or substantially certain, or
(ii) that person is aware of a high probability, which he or

she consciously disregards in order to avoid awareness or sub-
stantial certainty, and does not have an actual belief to the con-
trary,

that a third party will offer, pay, promise, or give anything of value
to a foreign official, foreign political party or official thereof or
candidate for political office for purposes prohibited by paragraph
(1)(A) or (1)(B).

(B) For purposes of paragraph (3), a person's state of mind is
"reckless" if that person is aware of a substantial risk that a third
party will offer, pay, promise, or give anything of value to a foreign
official, foreign political party or official thereof, or candidate for
political office for purposes prohibited by paragraph (1)(A) or (1)(B),
but disregards that risk. A substantial risk means a risk that is of
such a nature and degree that to disregard it constitutes a substan-
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tial deviation from the standard of care that a reasonable person
would exercise in such a situation.

(b) DEFENSES.-(1) It shall be a simple defense to actions under
subsection (a) that-

(A) a payment was made for the purpose of expediting or se-
curing the performance of a routine governmental action by a
foreign official; or

(B) a payment, gift, offer, or promise of anything of value that
was made was expressly permitted under any law or regulation
of the government of the country involved.

(2) For purposes of paragraph (1)(A), the term "routine governmen-
tal action" means an action which is ordinarily and commonly per-
formed by a foreign official and includes-

(A) processing governmental papers, such as visas and work
orders;

(B) loading and unloading cargoes; and
(C) scheduling inspections associated with contract perform-

ance.
"Routine governmental action" does not include any decision by a
foreign official on the question of whether, or on what terms, to
award new business to or to continue business with a particular
party, or the procurement of legislative, judicial, regulatory, or other
action in seeking more favorable treatment by a foreign government.

(c) DUE DILIGENCE.-An issuer may not be held vicariously liable,
either civilly or criminally, for a violation of subsection (a) by its
employee, who is not an officer or director, if-

(1) such issuer has established procedures, which would rea.
sonably be expected to prevent and detect, insofar as practicable,
any such violation by such employee, and

(2) the officer and employee of the issuer with supervisory re-
sponsibility for the conduct of the employee used due diligence
to prevent the commission of the offense by that employee. Such
issuer shall have the burden of proving by a preponderance of
the evidence that it meets the requirements set forth in para.
graphs (1) and (2). The first sentence of this subsection shall ,be
considered an affirmative defense to actions under subsection
(a).

(d) GUIDELINES FOR COMPLIANCE.-Not later than 6 months after
the date of the enactment of the Export Enhancement Act of 1986,
the Attorney General, after consultation with the Commission, the
Secretary of Commerce, the United States Trade Representative, the
Secretary of State, and the Secretary of the Treasury, and after ob-
taining the views of representatives of the business community and
other interested persons through public notice and comment and in
public hearings, shall determine to what extent the business com-
munity would be assisted by further clarification of the preceding
provisions of this section and may, based on such determination
and to the extent necessary and appropriate, issue-

(1) guidelines describing specific types of conduct, associated
with common types of export sales arrangements and business
contracts, which the Attorney General determines constitute
compliance with the preceding provisions of this section; and

(2) general precautionary procedures which issuers may use on
a voluntary basis to ensure compliance with the. preceding pro-
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visions of this section, and to create a rebuttable presumption of
compliance with such provisions.

The Attorney General shall issue the guidelines and procedures re-
ferred to in the preceding sentence in accordance with the provisions
of subchapter II of chapter 5 of title 5, United States Code, and
those guidelines and procedures shall be subject to the provisions of
chapter 7 of that title.

(e) OPINIONS OF THE ATTORNEY GENERAL.-(1) The Attorney Gen-
eral, after consultation with appropriate departments and agencies
of the United States and with representatives from the business
community, shall establish a procedure to provide responses to spe-
cific inquiries by issuers concerning compliance with the preceding
provisions of this section. The Attorney General shall, within 30
days after receiving a request which relates to compliance with the
preceding provisions of this section and which is made in accord-
ance with that procedure, issue an opinion in response to that re-
quest. An opinion of the Attorney General that certain prospective
conduct does not violate the preceding provisions of this section
shall. be final and binding on all parties, subject to the discovery of
new evidence with respect to the conduct. The Attorney General
shall establish the procedure required by this paragraph in accord-
ance with the provisions of subchapter II of chapter 5 of title 5,
United States Code, and that procedure shall be subject to the provi-
sions of chapter 7 of that title.
'(2) Any document or other material which is provided to, received

by,' or prepared in the Department of Justice or any other depart-
ment or agency of the United States in connection with a request by
an issuer under the procedure established under paragraph (1) con-
cerning compliance with the preceding provisions of this section,
shall be exempt from disclosure under section 552 of title 5, United
States Code, regardless of whether the Department of Justice re-
sponds to such a request or the issuer withdraws such request before
receiving a response. The Attorney General shall protect the privacy
of each such issuer, and shall adopt rules assuring that information
siubmitted in connection with such a request will be kept confiden-
tial and will not be used for any purpose that would unnecessarily
discourage use of the procedure established under paragraph (1).

(3) The Attorney General shall, to the maximum extent practica-
ble, provide timely guidance concerning compliance with the preced-
ing provisions of this section to potential exporters and small busi-
nesses which are unable to obtain specialized counsel on issues per-
taining to such provisions. Such guidance shall be limited to re-
sponses to requests under paragraph (1) concerning compliance and
general explanations of compliance responsibilities and of potential
liabilities under the preceding provisions of this section.

(f) DEFINITIONS.-As used in this section, the term "foreign offi-
cial" means any officer or employee of a foreign government or any
department, agency, or instrumentality thereof and any person
acting in an official capacity for or on behalf of any such govern-
ment or department, agency, or instrumentality.
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PENALTIES

SEC. 32. (a) * * *

[(c)(1) Any issuer which violates section 30A(a) of this title shall,
upon conviction, be fined not more than $1,000,000.

[(2) Any officer or director of an issuer, or any stockholder
acting on behalf of such issuer, who willfully violates section 30A(a)
of this title shall, upon conviction, be fined not more than $10,000,
or imprisoned not more than five years, or both.

[(3) Whenever an issuer is found to have violated section 30A(a)
of this title, any employee or agent of such issuer who is a United
States citizen, national, or resident or is otherwise subject to the
jurisdiction of the United States (other than an officer, director, or
stockholder of such issuer), and who willfully carried out the act or
practice constituting such violation shall, upon conviction, be fined
not more than $10,000, or imprisoned not more than five years, or
both.

[(4) Whenever a fine is imposed under paragraph (2) or (3) of
this subsection upon any officer, director, stockholder, employee, or
agent of an issuer, such fine shall not be paid, directly or indirect-
ly, by such issuer.]

(c)(1) Any issuer who violates section 30A(a)(1) or (2) shall be fined
not more than $2,000,000.

(2) Any officer or director of an issuer, or stockholder acting on
behalf of such issuer, who willfully violates section 30A(a)(1 or (2)
shall be fined not more than $20,000, or imprisoned not more than 5
years, or both.

(3) Whenever an issuer is found to have violated section 30A(a)1)
or (2), any employee of such issuer who is a United States citizen,
national, or resident or is otherwise subject to the jurisdiction of the
United States (other than an officer, director, or stockholder acting
on behalf of such United States person), and who willfully carried
out the act or practice constituting the violation shall be fined not
more than $20,000, or imprisoned not more than 5 years, or both.

(4) Whenever a fine is imposed under paragraph (2) or (3) upon
any officer, director, employee, or stockholder of an issuer, such fine
may not be paid, directly or indirectly, by such issuer.

SECTION 104 OF THE FOREIGN CORRUPT PRACTICES ACT OF 1977

[FOREIGN CORRUPT PRACTICES BY DOMESTIC CONCERNS

[SEC. 104. (a) It shall be unlawful for any domestic concern,
other than an issuer which is subject to section 30A of the Securi-
ties Exchange Act of 1934, or any officer, director, employee, or
agent of such domestic concern or any stockholder thereof acting
on behalf of such domestic concern, to make use of the mails ~or
any means or instrumentality of interstate commerce corruptly in
furtherance of an offer, payment, promise to pay, or authorization
of the payment of any money, or offer, gift, promise to give, or au-
thorization of the giving of anything of value to-
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[(1) any foreign official for purposes of-
[(A) influencing any act or decision of such foreign offi-

cial in his official capacity, including a decision to fail to
perform his official functions; or

[(B) inducing such foreign official to use his influence
with a foreign government or instrumentality thereof to
affect or influence any act or decision of such government
or instrumentality,

in order to assist such domestic concern in obtaining or retain-
ing business for or with, or directing business to, any person;

[(2) any foreign political party or official thereof or any can-
didate for foreign political office for purposes of-

[(A) influencing any act or decision of such party, offi-
cial, or candidate in its or his official capacity, including a
decision to fail to perform its or his official functions; or

[(B) inducing such party, official, or candidate to use its
or his influence with a foreign government or instrumen-
tality thereof to affect or influence any act or decision of
such government or instrumentality,

'in order to assist such domestic concern in obtaining or re-
taining business for or with, or directing business to, any
person; or

[(3) any person, while knowing or having reason to know
that all or a portion of such money or thing of value will be
offered, given, or promised, directly or indirectly, to any for-
eign official, to any foreign political party or official thereof, or
to any candidate for foreign political office, for purposes of-

[(A) influencing any act or decision of such foreign offi-
cial, political party, party official, or candidate in his or its
official capacity, including a decision to fail to perform his
or its official functions; or

[(B) inducing such foreign official, political party, party
official, or candidate to use his or its influence with a for-
eign government or instrumentality thereof to affect or in-
fluence any act or decision of such government or instru-
mentality,

in' order to assist such domestic concern in obtaining or re-
: taining business for or with, or directing business to, any
: person.

[(b)(1)(A) Except as provided' in subparagraph (B), any domestic
concern which violates subsection (a) shall, upon conviction, be
fined not more than $1,000,000.

[(B) Any individual who is a domestic concern and who willfuly
violates subsection (a) shall, upon conviction, be fined not more
than $10,000, or imprisoned not more than five years, or both.

[(2) Any officer or director of a domestic concern, or stockholder
acting on behalf of such domestic concern, who willfully violates
subsection (a) shall, upon conviction, be fined not more than
$10,OQO, or imprisoned not more than five years, or both.

e[3) Whenever a domestic concern is found to have violated sub-
section (a) of this section, any employee or agent of such domestic
concern who is a United States citizen, national, or resident or is
otherwise subject to the jurisdiction of the United States (other
than an officer, director, or stockholder acting on behalf of such do-
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mestic concern), and who willfully carried out the act or practice
constituting such violation shall, upon conviction, be fined not
more than $10,000, or imprisoned not more than five years, or
both.

[(4) Whenever a fine is imposed- under paragraph (2) or (3) of
this subsection upon any officer, director, stockholder, employee, or
agent of a domestic concern, such fine shall not be paid, directly or
indirectly, by such domestic concern.

[(c) Whenever it appears to the Attorney General that any do-
mestic concern, or officer, director, employee, agent, or stockholder
thereof, is engaged, or is about to engage, in any act or practice
constituting a violation of subsection (a) of this section, the Attor-
ney General may, in his discretion, bring a civil action in an appro-
priate district court of the United States to enjoin such act or prac-
tice, and upon a proper showing a permanent or temporary injunc-
tion or a temporary restraining order shall be granted without
bond.

[(d) As used in this section:
[(1) The term "domestic concern" means (A) any individual

who is a citizen, national, or resident of the United States; or
(B) any corporation, partnership, association, joint-stock compa-
ny, business trust, unincorporated organization, or sole propri-
etorship which has its principal place of business in the United
States, or which is organized under the law of a State of the
United States or territory, possession, or commonwealth of the
United States.

[(2) The term "foreign official" means any officer or employ-
ee of a foreign government or any department agency, or in-
strumentality thereof, or any person acting in an official ca-
pacity for or on behalf of any such government or department,
agency, or instrumentality. Such term does not include any
employee of a foreign government or any department, agency,
or instrumentality thereof whose duties are essentially minis-
terial or clerical.

[(3) The term "interstate commerce" means trade, com-
merce, transportation, or communication among the several
States, or between any foreign country and any State or be-
tween any State and any place or ship outside thereof. Such
term includes the intrastate use (A) a telephone or other inter-
state means of communication, or (B) any other interstate in-
strumentality.]

PROHIBITED FOREIGN TRADE PRACTICES BY DOMESTIC CONCERNS

SEC. 104. (a) PROHIBITION.-(1) It shall be unlawful for any do-
mestic concern other than an issuer which is subject to section 30A
of the Securities Exchange Act of 1934, or any officer, director, or
employee of such domestic concern or any stockholder thereof acting
on behalf of such domestic concern, to make use of the mails or any
means or instrumentality of interstate commerce, corruptly to offer,
pay, promise to pay, or authorize the payment of any money, or to
offer, give, promise to give, or authorize the giving of anything of
value to-

(A) any foreign official for purposes of-
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(i) influencing any act or decision of such foreign official
in his official capacity, or inducing such foreign official to
do or omit any act in violation of his legal duty as a for-
eign official; or

(ii) inducing such foreign official to use his influence
with a foreign government or instrumentality thereof to
affect or influence any act or decision of such government
or instrumentality,

in order to assist such domestic concern in obtaining or retain-
ing business for or with, or directing business to, any person, in-
cluding the procurement of legislative, judicial, regulatory, or
other action in seeking more favorable treatment by a foreign
government; or

(B) any foreign political party or official thereof or any candi-
date for foreign political office for purpose of-

(i) influencing any act or decision of such party, official,
or candiate in its or his official capacity, or inducing such
party, official, or candidate to do or omit any act in viola-
tion of its or his legal duty as such a political party, offi-
cial, or candidate; or

(ii) inducing such party, official, or candidate to use its
or his influence with a foreign government or instrumental-
ity thereof to affect or influence any act or decision of such
government or instrumentality,

in order to assist such domestic concern in obtaining or retain-
ing business for or with, or directing business to, any person, in-
cluding the procurement of legislative, judicial, regulatory, or
other action in seeking more favorable treatment by a foreign
government.

'(2) It shall be unlawful for any domestic concern described in
paragraph (1), or any officer, director, or employee of such domestic
concern or any stockholder thereof acting on behalf of such domestic
concern, to make use of the mails or any means or instrumentality
of interstate commerce, with knowledge that a third party will offer,
pay, promise, or give anything of value-

(A) to any foreign official for any purpose set forth in para-
graph (1)(A); or

(B) to any foreign political party or official thereof or any
candidate for foreign political offer for any purpose set forth in
paragraph (1)(B), in furtherance of such offer, payment, prom-

ise, or gift.
(3) It shall be unlawful for any domestic concern described in

paragraph (1), or any officer, director, or employee of such domestic
concern or any or stockholder thereof acting on behalf of such do-
mestic concern, to make use of the mails or any means or instrumen-
tality of interstate commerce, with reckless disregard that a third
party will offer, pay, promise, or give anything of value-

(A) to any foreign official for any purpose set forth in para-
graph (1)(A); or

(B) to any foreign political party or official thereof or any
candidate for foreign political office for any purpose set forth in
paragraph (1)(B),
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in furtherance of such offer, payment, promise, or gift. Any domestic
concern that violates this paragraph shall be subject to a civil pen-
alty of $10,000 imposed by the Attorney General.

(4)(A) For purposes of paragraph (2), a person has "knowledge"
if-

(i) that person is aware or substantially certain, or
(ii) that person is aware of a high probability, which he or

she consciously disregards in order to avoid awareness or sub-
stantial certainty, and does not have an actual belief to the con-
trary,

that a third party will offer, pay, promise, or give anything of value
to a foreign official, foreign political party or official thereof, or
candidate for political office for purposes prohibited by paragraph
(1)(A) or (1)(B).

(B) For purposes of paragraph (3), a person's state of mind is
"reckless" if that person is aware of a substantial risk that a third
party will offer, pay, promise, or give anything of value to a foreign
official, foreign political party or official thereof, or candidate for
political office for purposes prohibited by paragraph (I)(A) or (1)(B),
but disregards that risk. A substantial risk means a risk that is of
such a nature and degree that to disregard it constitutes a substan-
tial deviation from the standard of care that a reasonable person
would exercise in such a situation.

(b) DEFENSES.-(1) It shall be a simple defense to actions under
subsection (a) that-

(A) a payment was made for the purpose of expediting or se-
curing the performance of a routine governmental action by a
foreign official; or

(B) a payment, gift, offer, or promise of anything of value that
was made was expressly permitted under any law or regulation
of the government of the country involved.

(2) For purposes of paragraph (1)(A), the term "routine governmen-
tal action" means an action which is ordinarily and commonly per-
formed by a foreign official and includes-

(A) processing governmental papers, such as visas and work
orders;

(B) loading and unloading cargoes; and
(C) scheduling inspections associated with contract perform-

ance.
"Routine governmental action" does not include any decision by a

foreign official on the question of whether, or on what terms, to
award new business to or to continue business with a particular
party, or the procurement of legislative, judicial, regulatory, or other
action in seeking more favorable treatment by a foreign government.

(c) DUE DILIGENCE.-A domestic concern which is not an individ-
ual may not be held vicariously liable, either civilly or criminally,
for a violation of subsection (a) by its employee, who is not an officer
or director, if-

(1) such domestic concern has established procedures, which
would reasonably be expected to prevent and detect, insofar as
practicable, any such violation by such employee, and

(2) the officer and employee of the domestic concern with su-
pervisory responsibility for the conduct of the employee used due
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diligence to prevent the commission of the offense by that em-
ployee.

Such domestic concern shall have the burden of proving by a pre-
ponderance of the evidence that it meets the requirements set forth
in paragraphs (1) and (2). The first sentence of this subsection shall
be considered an affirmative defense to actions under subsection (a).

(d) GUIDELINES FOR COMPLiANCE.--Not later than 6 months after
the date of the enactment of the Export Enhancement Act of 1986,
the Attorney General, after consultation with the Securities and Ex-
change Commission, the Secretary of Commerce, the United States
Trade Representative, the Secretary of State, and the Secretary of
the Treasury, and after obtaining the views of representatives of the
business community and other interested persons through public
notice and comment and in public hearings, shall determine to
what extent the business community would be assisted by further
clarification of the preceding provisions of this section and may,
based on such determination and to the extent necessary and appro-
pr.iate, issue-

(1) guidelines describing specific types of conduct, associated
with common types of export sales arrangements and business

* contracts, which the Attorney General determines constitute
compliance with the preceding provisions of this section; and

(2) general precautionary procedures which domestic concerns
'may use on a voluntary basis to ensure compliance with the pre-
ceding provisions of this section, and to create a rebuttable pre-
sumption of compliance with such provisions.

The Attorney General shall issue the guidelines and procedures re-
ferred to in the preceding sentence in accordance with the provisions
of subchapter II of chapter 5 of title 5, United States Code, and
those guidelines and procedures shall be subject to the provisions of
chapter 7 of that title.

,(e) OPINIONS OF THE ATTORNEY GENERAL.-(1) The Attorney Gen-
eral, after consultation with appropriate departments and agencies
of;,the United States and with representatives from the business
community, shall establish a procedure to provide responses to spe-
cific inquiries by domestic concerns concerning compliance with the
preceding provisions of this section. That Attorney General shall,
within 30 days after receiving a request which relates to compliance
with the preceding provisions of this section and which is made in
accordance with that procedure, issue an opinion in response to that
request. An opinion of the Attorney General that certain prospective
conduct does not violate the preceding provisions of this section
shall be final and binding on all parties, subject to the discovery of
nei evidence with respect to the conduct. The Attorney General
shall establish the procedure required by this paragraph in accord-
ance with the provisions of subchapter II of chapter 5 of title 5,
United States Code, and that procedure shall be subject to the provi-
sions of chapter 7 of that title.

(2) Any document or other material which is provided to, received
by, or prepared in the Department of Justice or any other depart-
ment or agency of the United States in connection with a request by
a United States person under the procedure established under para-
graph (1) concerning compliance with the preceding provisions of
this section, shall be exempt from disclosure under section 552 of
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title 5, United States Code, regardless of whether the Department of
Justice responds to such a request or the domestic concern with-
draws such request before receiving a response. The Attorney Gener-
al shall protect the privacy of each such domestic concern, and shall
adopt rules assuring that information submitted in connection with:
such a request will be kept confidential and will not be used for any
purpose that would unnecessarily discourage use of the procedure es-
tablished under paragraph (1).

(3) The Attorney General shall, to the maximum extent practica-
ble, provide timely guidance concerning compliance with the preced;7
ing provisions of this section to potential exporters and small busi-
nesses which are unable to obtain specialized counsel on issues per-
taining to such provisions. Such guidance shall be limited to re-
sponses to requests under paragraph (1) concerning compliance and
general explanations of compliance responsibilities and of potential
liabilities under the preceding provisions of this section.

(f) VIOLATIONS.-(1)(A) Except as provided in subparagraph (B),
any domestic concern that violates subsection (a)(1) or (2) shall be
fined not more than $2,000,000.

(B) Any individual who is a domestic concern and who willfully
violates subsection (a)(1) or (2) shall be fined not more than $20,000,
or imprisoned not more than 5 years, or both.

(2) Any officer or director of a domestic concern, or stockholder
acting on behalf of such domestic concern, who willfully violates
subsection (a)(1) or (2) shall be fined not more than $20,000, or im-
prisoned not more than 5 years, or both.

(3) Whenever a domestic concern is found to have violated subsec-
tion (a)(1) or (2), any employee of such domestic concern who is a
United States citizen, national, or resident or is otherwise subject to
the jurisdiction of the United States (other than an officer, director,
or stockholder acting on behalf of such United States person), and
who willfully carried out the act or practice constituting the viola.
tion shall be fined not more than $20,000, or imprisoned not more
than 5 years, or both.

(4) Whenever a fine is imposed under paragraph (2) or (3) upon
any officer, director, employee, or stockholder of a domestic concern,
such fine may not be paid, directly or indirectly, by such domestic
concern.

(g) INJUNCTIONS.-Whenever it appears to the Attorney General
that any domestic concern or officer, director, employee, or stock-
holder thereof is engaged, or is about to engage, in any act or prac-
tice constituting a violation of subsection (a), the Attorney General
may bring a civil action in an appropriate district court of the
United States to enjoin such act or practice, and upon a proper
showing a permanent or temporary injunction or a temporary re-
straining order shall be granted without bond.
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(h) DEFINITIONS.--As used in this section-
(1) the term "domestic concern" means-

(A) any individual who is a citizen, national, or resident
of the United States; and

(B) any corporation, partnership, association, joint-stock
company, business trust, unincorporated organization, or
sole proprietorship which has its principal place of business
in the United States, or which is organized under the laws
of a State of the United States or a territory, possession, or
commonwealth of the United States;

(2) the term "foreign official" means any officer or employee
of a foreign government or any department, agency, or instru-
mentality thereof and any person acting in an official capacity
for or on behalf of any such government or department, agency,
or instrumentality; and

(3) the term "interstate commerce" means trade, commerce,
transportation, or communication among the several States, or
between any foreign country and any State or between any State
and any place or ship outside thereof, and such term includes
the intrastate use of-

(A) a telephone or other interstate means of communica-
tion, or

(B) any other interstate instrumentality.

TRADING WITH THE ENEMY ACT

'SEC. 5. (a) **
1(b)(l) ' * *

* * * * * * a

'(4) The authority granted to the President in this subsection does
not include the authority to regulate or prohibit directly or indirect-
ly the importation (commercial or otherwise) of publications, films,
posters, phonograph records, photographs, microfilms, microfiche,
tapes, or other informational materials from any country.

SEC. 6. That the President is authorized to appoint, prescribe the
duties of, and fix the salary (not to exceed $5,000 per annum) of an
official to be known as the alien property custodian, who shall be
empowered to receive all money and property in the United States
due or belonging to an enemy, or ally of enemy, which may be paid
conveyed, transferred, assigned, or delivered to said custodian
under the provisions of this Act; and to hold; administer, and ac-
count for the same under the general direction of the President
and as provided in this Act. The President may further employ in
the District of Columbia and elsewhere and fix the compensation of
such clerks, attorneys, accountants, and other employees as he may
find necessary for the due administration of the provisions of this
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Act: Provided, That such clerks, investigators, accountants, and
other employees shall be appointed from lists of eligibles to be sup-
plied by the Civil Service Commission and in accordance with the
civil-service law l: Provided further, That the President shall cause
a detailed report to be made to Congress on the first day of April of
each year of all procedings had under this Act during the year pre-
ceding. Such report shall contain a list of all persons appointed or
employed, with the salary or compensation paid to each, and a
statement of the different kinds of property taken into custody and
the disposition made thereof.].

SEC. 39. (a) No property or interest therein of Germany, Japan,
or any national of either such country vested in or transferred to
any officer or agency of the Government at any time after Decem-
ber 17, 1941, pursuant to the provisions of the Act, shall be re-
turned to former owners thereof or their successors in interest, and
the United States shall not pay compensation for any such proper-
ty or interest therein. The net proceeds remaining upon the com-
pletion of administration, liquidation, and disposition pursuant to
the provisions of this Act of any such property or interest therein
shall be covered into the Treasury at the earliest practicable date.
Nothing in this section shall be construed to repeal or otherwise
affect the operation of section 32, 40, 41, 42, or 43 of this Act or of
the Philippine Property Act of 1946.

[(b) The Attorney General is authorized and directed, immedi-
ately upon the enactment of this subsection, to cover into the
Treasury of the United States, for deposit into the War Claims
Fund, from property vested in or transferred to him under this
Act, such sums, not to exceed $75,000,000 in the aggregate, as may
be necessary to satisfy unpaid awards heretofore or hereafter made
under the War Claims Act of 1948. There is hereby authorized to
be appropriated to the Attorney General such sums as may be nec-.
essary to replace the sums deposited by him pursuant to the forego-.
ing sentence. Immediately upon the enactment of this sentence, the,
Attorney General shall cover into the Treasury of the United
States, for deposit into the War Claims Fund, from property vested
in or transferred to him under this Act, the sum of $500,000 top
make payments authorized under section 32(h) of this Act.

[(c) The Attorney General is authorized and directed, immedi-
ately upon the enactment of this subsection, to cover into the
Treasury of the United States, for deposit into the War Claims.
Fund, from. property vested in or transferred to him under this
Act, such sums, not to exceed $3,750,000 in the aggregate, as may.
be necessary to satisfy unpaid awards heretofore or hereafter made
under the War Claims Act of 1948, as amended. There is hereby
authorized to be appropriated to the Attorney General such sump
as may be necessary to replace the sums deposited by him pursu-
ant to this subsection.

[(d) The Attorney General is authorized and directed to cover
into the Treasury from time to time for deposit in the War Claims
Fund such sums from property vested in him or transferred to him
under this Act as he shall determine in his discretion not to be re-
quired to fulfill obligations imposed under this Act or any other
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provision of law, and not to be the subject matter of any judicial
action or proceeding. There shall be deducted from each such de-
posit 5 per centum thereof for expenses incurred by the Foreign
Claims Settlement Commission and by the Treasury Department in
the administration of title II of the War Claims Act of 1948. Such
deductions shall be made before any payment is made pursuant to
such title. All amounts so deducted shall be covered into the Treas-
ury to the credit of miscellaneous receipts.

[(e) Notwithstanding any of the provisions of subsections (a)
through (d) of this section, the Attorney General is hereby author-
ized to transfer the three paintings vested under Vesting Order
Numbered 8107, dated January 28, 1947, to the Federal Republic of
Germany, to be held in trust for eventual transfer to the Weimar
Museum, Weimar, State of Thuringia, Germany, in accord with the
terms of an agreement to be made between the United States and
the Federal Republic of Germany.]

[(f)] (c) Notwithstanding any of the provisions of subsections (a)
[through (d)] and (b) of this section, the Attorney General is au-
thorized to pay from proprety vested in or transferred to the Attor-
ney General under this Act, the sum of $20,000 as an ex gratia pay-
ment to the Government of Switzerland in accordance with the
terms of the agreement entered into by that Government and the
Government of the United States on March 12, 1980.

(b) The Attorney General shall cover into the Treasury, to the
credit of miscellaneous receipts, all sums from property vested in or
transferred to him under this Act-

(1) which he receives after the date of the enactment of the
Export Enhancement Act of 1986, or

(2) which he received before that date and which, as of that
date, he had not covered into the Treasury for deposit in the
War Claims Fund, other than any such sums which the Attor-
ney General determines in his discretion are the subject matter
of any judicial action or proceeding.

* * * * . * *



ADDITIONAL VIEWS OF HON. DOUG BEREUTER

Among the provisions of the Foreign Affairs Trade Subcommit[
tee-authored Export Enhancement Act of 1986 are a number of
amendments I offered that will enhance prospects for an improve-
ment in the American competitive position in the agricultural
export market.

What has been lacking has been a clear statement of agricultural
trade policy, as well as a definite "game plan," the fixing of clear
lines of responsibility for implementation and oversight of agricul-
tural export programs, and a set of export enhancement programs
uncluttered with limitations, bureaucratic inhibitions and other
proscriptions on the competitive export worldwide of U.S. agricul-
tural products.

My amendments to Title I of this bill, adopted en bloc with the
full support of Chairman Bonker and members on both sides of the
aisle, establish the urgency of Foreign Affairs Committee emphasis
on the issue of agriculture exports and U.S. Agricultural Trade
policy.

This subject has been somewhat neglected by the Committee
during previous congressional sessions, so I am particularly pleased
that the Chairman and members saw fit to incorporate the several
amendments I offered to the agriculture export promotion and
trade policy sections of this bill.

It is. important to be cognizant of the differences in trade legisla-
tion that promote trade and U.S. exports and those which protect
selected interests at the expense of others. Solutions for one inter-
est group should not create unnecessary hardships for another. Ag-
riculture, one of the most important contributors to our nation's
trade balance, has been unfairly hurt in the past by certain trade
actions of Congress-not to mention the mix of macroeconomic
policies pursued by several successive Administrations.

(78)



DISSENTING VIEWS OF HON; WILLIAM S. BROOMFIELD,
HON. BENJAMIN A. GILMAN, HON. ROBERT J. LAGOMAR-
SINO, HON. TOBY ROTH, HON. HENRY J. HYDE, HON.
GERALD B.H. SOLOMON, HON. MARK D. SILJANDER, HON.
CONNIE MACK, AND HON. DAN BURTON

-While H.R.. 4708, the Export Enhancement Act of 1986, contains
important provisions to improve U.S. export promotion and the
international competitiveness of American business, U.S. national
security interests are compromised by Title 2 provisions pertaining
to U.S. export controls.
.The provisions pertaining to national security export controls in

H:R. 4708, if enacted in toto would serve to increase the sale and
diversion of high-technology to the Soviet bloc.

Further, it is our view that amendments to the Export Adminis-
tration Amendments Act of 1985 are premature and unnecessary
at this juncture given that less than ten months have passed since
the President signed into law on July 12, 1985 comprehensive
export control reforms. That legislation contained more than 50 re-
visions or additions to the Export Administration Act of 1979.

Multiple licenses for China.-Section 202(a) would amend section
4(aX2)(A) of the Export Administration Act to allow for multiple li-
censes to the People's Republic of China (PRC). The Minority feels
that this provision is redundant and could unnecessarily interfere
and undercut the U.S. Government negotiating position at the Co-
ordinating Committee (COCOM).
-The USG has already met the multiple license objective by nego-

tiating liberalized procedures with our COCOM allies for shipments
to the PRC in 1985. For example, COCOM members can now ship
low-level computers in bulk quantities to the PRC. Any additional
changes to the controls applied to the PRC would require COCOM
approval. The Minority understands that the USG is continuing to
negotiate this year further modifications to the PRC controls in
COCOM. If this provision were to become law, the U.S. Govern-
ment would likely be viewed by COCOM members as abruptly
changing U.S. law for pecuniary gain and without regard for the
collective security of U.S. allies.

-Eliminating re-export licenses.--Section 202(b) would eliminate
all re-export license requirements for shipments of U.S. goods and
technologies to destinations within COCOM countries or countries
with whom the United States has comparable agreements (section
5 (K) countries). The Secretary may require re-export licenses to
end-users specified by regulation. Further, the provision would
eliminate all re-export controls for U.S. goods and technology com-
ponent parts valued under $10,000 destined for any country, includ-
ng controlled countries.
'Re-export controls allow for tracking of products as they proceed

through international commerce. This paper trail enables the U.S.
(79)
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Government and our COCOM allies to determine 'cooperatively
when products may have been diverted. Essential evidence has
been provided in the past by the tracking of U.S. re-exports within
COCOM countries. If this provision were adopted, the Minority
feels the prosecution for violation of U.S. law would be hamstrung.

Further, COCOM countries do not at this time have the same re-
sources or political will to enforce export controls as does the
United States. For example, while the U.S. Government imposes
heavy fines and prison terms as a deterrent for violations of export
control laws, other COCOM members may merely consider similar
violations as misdemeanors only. The adoption of this provision
would prematurely eliminate the leverage of U.S. law which is an
incentive for COCOM members to continue with the harmonization
process.

This provision also would allow any company located in any
country to re-export any American goods or technology incorporat-
ed into other products to any country destination without prior au-
thorization from the U.S. Government if the U.S. goods or technolo-
gy is valued at less than $10,000 and does not constitute more than
20 percent of the total value of the final product. The Minority
feels this provision jeopardizes U.S. national security interests
since there is no reference whatsoever to the military criticality of
the U.S. component product.

Further, without the ability to' track re-exports by requiring
prior authorization from the U.S. Government, the Minority does
not believe that the U.S. Government can prudently rely on
COCOM allies to assist in the enforcement of U.S. foreign policy
controls.

Control list.-Section 202(e) requires a 40 percent reduction of
items on the Control List within three years, by means of a speci-
fied fixed formula. The Control List identifies those U.S. goods and
technology that are controlled for national security purposes. The
Secretary of Commerce is directed, in consultation with DOD, to
identify within one year 40 percent of the presently controlled
items as those "which contribute least directly to the military po-
tential of any controlled country."

This provision introduces a new concept to justify the decontrol
of products from the Control List. Under this provision, decon-
trolled items are to be those which contribute "least directly" to
the military potential of controlled countries. The "least directly"
standard is in direct conflict with the "significant contribution",:
standard contained in section 3 (2)(A) of the Export Administration
Act. Under that section, "It is the policy of the United States to
use export controls . . . to restrict the export of goods and technol-
ogy which would make a significant contribution to the military
potential of any other country or combination of countries which
would prove detrimental to the national security of the United
States." The effect of this provision, therefore is to decontrol forty
percent of items on the Control List which make the "least direct's
but still "significant contribution" to the military potential of
Warsaw Pact countries. This would put the U.S. Government in
the position of supplying items to the Soviet bloc which make a
known "significant contribution" to its military potential.
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'The provision also mandates that the 40 percent of decontrolled
items would include all medical instruments and equipment, re-
gardless of military criticality. For example, array processors used
in CAT scans would be decontrolled despite the fact that they are
used for nuclear weapons design, intelligence analysis, antisubma-
rine warfare, including the detection of quiet U.S. and allied sub-
marines, and detection of stealth aircraft.
-,The fixed formula for reducing the number of items controlled

for national security purposes would operate as follows: The Secre-
tary of Commerce is given the lead authority to identify within one
year 40 percent of the Control List as least militarily critical.
Ninety days after that list is submitted to Congress and to COCOM,
25% of the identified list is automatically decontrolled. One year
later, another 25% of the identified list is automatically decon-
trolled. And in the following year, the remaining 50% of the identi-
fied list is decontrolled. This fixed formula, therefore would auto-
matically decontrol 40% of U.S. goods and technology, now deemed
to be militarily critical, within 3 years.

The Minority supports the aim of obtaining a more efficient
system for control list maintenance. The issue is not, however, how
many items are controlled at any particular fixed point in time,
but rather whether maintenance of the list is done in a manner
which efficiently removes obsolete technology in a timely fashion.
Obviously, the U.S. Government will always need to add to the
Control List as new technologies and products are invented that
are clearly not in U.S. interests to be sold to the Soviet bloc. A
fixed formula cannot anticipate how many items ought to be added
or how many items become obsolete technology in any given year.

It: should also be noted that if this provision is enacted, the U.S.
Government will be required to identify items for decontrol based
on Schedule B of the Statistical Classification of Domestic and For-
eign,.Commodities Exported by the United States. Schedule B is a
list of -several thousand seven-digit commodity codes which do not
match up with the Control List entries. It is not uncommon for a
Schedule B category to include equipment controlled by several dif-
ferent. Control List entries. It is not uncommon for a Schedule B
category to include equipment controlled by several different Con-
itrol List entries and vice versa. In addition, a single Schedule B
entry can include equipment of widely varying performance and
urategic concern. Finally, each exporter classifies his own exports
according to Schedule B, with a corresponding lack of consistency.
iThe Minority believes that administration of the provision will be

nwo~rkable and could lead to significant legal challenges and

Decontrol of multilaterally-controlled items would require the
approval of our COCOM partners. Under COCOM procedures, the

S. Government must provide a rationale as to why items are no
n~ger'strategic in order to justify their decontrol. In the opinion of

Mnority, this strategic justification cannot be provided. Un-
oubtedly COCOM members will claim that the U.S. Government
seeking a 40 percent decontrol merely to obtain commercial ad-

antage in contravention of the maintenance of our collective secu-
ty. Thus, the implementation of this provision could do grave
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damage to the leadership of the United States among our allied
partners.

In the Export Administration Amendments Act of 1985, the Sec-
retary of Commerce is directed to review the Control List on an
annual basis and to make necessary revisions. It establishes a proc-
ess for publicizing the list review in the Federal Register and af-
fords an opportunity for the business community to participate.
Futhermore, the Secretary of Defense is now required by law to es-
tablish a procedure for reviewing the militarily critical technol-:
ogies list (MCTL) at least annually to remove obsolete technology,

Industry-DoD Technical Working Groups (TWGs) began in April!
of this year a review of unilaterally controlled items to determine
whether the items should be included on the MCTL. If the TWGs
determine that an item is not militarily critical, then it will not be
included on the MCTL and will be a candidate for decontrol from
the Control List. For those items that the TWGs determine should
be included on the MCTL, interagency Technical Task Groups
(TTG) will determine whether it should be a candidate for multilat-
eral negotiations in COCOM.

Both the TWG and TTG technical reviews are expected to be'
completed by June 30, 1986.

Industry representative to COCOM.-Section 202(h) would amend
Section 5(i) of the Export Administration Act by requiring the in-
clusion of private representatives from American industry on the-
U.S. Government delegations negotiating the review of the COCOM
International Control List. The Minority feel this would be an inap-
propriate and unprecedented interference into the Department of
State's management of multilateral negotiations. COCOM negotia-
tions are classified political discussions to agree to the level of tech-
nology at which the multilateral embargo against the Warsaw Pact
will be in effect. It is not appropriate, therefore for private U.S.
citizens to be a party to highly sensitive diplomatic negotiations
which form one of the political cornerstones of the collective securi.
ty systems with our allies.

Customs Service.-Section 203 would amend Sectionm.,12(a)(2)(B) to
prohibit the Customs Service from detaining or seizing~ for more
than ten days any item or technology which the Secretary of Com-
merce determines is exportable under a general license. Many
items transferred under general license are often subject to Com-
modity Jurisdiction or other administrative processes to determine
whether they are properly licensable under the Munitions List or
the Control List.

The Minority understands, for example, the U.S. Government re-
viewed within the last month whether certain tactical field radios
exportable under general license should be entered on the Muni-
tions List to prevent them from being shipped to the Government
of Iran. While these field radios are currently not being used by
the U.S. military, they are widely used by militaries throughout
the Third World. These military radios, which have over 760,000
frequencies, were actually en route to the Iranian Ministry of De
fense in November of 1985 when they were intercepted by the U.S.
Customs Service in cooperation with the Customs Service of a close
and valued ally. The Minority feels the U.S. Government must an-
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ticipate that these radios would be used by the many terrorists
sponsored by Iran throughout the Middle East.

If the ten day limit of this amendment had been law, the State
Department, with the assistance of the Commerce and Defense De-
partments would not have had the time to determine under Com-
modity Jurisdiction procedures whether the radios should be al-
lowed to be shipped to Iran as general license items.

This is not the only example of the need for the Customs Service
to detain questionable items being shipped to adversaries of the
United States. Within the past two years, the same Customs Serv-
ice detention and subsequent interagency review procedures were
performed on many items, some of which are classified. Typical of
these items and technologies detained were chemicals used in the
production of nerve gas (destined for Iraq), military radios (to
Libya), and carbon-carbon technology used in the production of bal-
listic missile nose cones and stealth aircraft (to the Soviet Union).
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